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Article 1.—DEFINITIONS OF TERMS

81-1-1. Definition of terms. As used in the
act, these regulations, and the forms, instructions,
and orders of the administrator, the following
terms shall have the meaning set forth in this reg-
ulation, unless the context indicates otherwise.

(a) “The act” means the Kansas uniform secu-
rities act, K.S.A. 17-12al01 et seq., and amend-
ments thereto.

(b) “Administrator” means the securities com-

missioner of Kansas, appointed pursuant to K.S.A.
75-6301 and amendments thereto, or the com-
missioner’s designee.

(c) “Affiliate” means a person who directly or
indirectly controls, is controlled by, or is under
common control with another person, or who aids
and abets or is aided and abetted by another
person.

(d) “AICPA” means the American institute of
certified public accountants.

397



81-1-1

OFFICE OF THE SECURITIES COMMISSIONER

(e) “Branch office” means any location where
one or more agents or investment adviser repre-
sentatives regularly conduct business on behalf of
a broker-dealer or investment adviser, or that is
held out as such a location, with the exception of
the following locations:

(1) Any location that is established solely for
customer service or back office-type functions,
where no sales activities are conducted, and that
is not held out to the public as a branch office;

(2) any location that is the agent’s or investment
adviser representative’s primary residence if all of
the following conditions are met:

(A) Only agents or investment adviser repre-
sentatives who reside at the location and are mem-
bers of the same immediate family conduct busi-
ness at the location;

(B) the location is not held out to the public as
an office, and the agent or investment adviser rep-
resentative does not meet with customers at the
location;

(C) neither customer funds nor securities are
handled at the location;

(D) the agent or investment adviser represen-
tative is assigned to a designated branch office,
and the designated branch office is reflected on
all business cards, stationery, advertisements, and
other communications to the public by the agent
or investment adviser representative;

(E) the agent’s or investment adviser represen-
tative’s correspondence and communications with
the public are subject to the supervision of the
broker-dealer or investment adviser with which
the individual is associated;

(F) electronic communications are made
through the electronic system of the broker-
dealer or investment adviser;

(G) all orders for securities are entered through
the designated branch office or an electronic sys-
tem established by a broker-dealer or investment
adviser;

(H) written supervisory procedures pertaining
to supervision of activities conducted at residence
locations are maintained by the broker-dealer or
investment adviser; and

(I) a list of all residence locations is maintained
by the broker-dealer or investment adviser;

(3) any location, other than a primary residence,
that is used for securities or investment advisory
business for less than 30 business days in any one
calendar year, if the broker-dealer or investment
adviser complies with the provisions of paragraphs
(e)(2)(B) through (H). For purposes of this para-

graph, a business day shall not include any partial
business day if the agent or investment adviser
representative spends at least four hours of the
business day at the agent’s or investment adviser
representative’s designated branch office during
the hours that the office is normally open for
business;

(4) any office of convenience, where associated
persons occasionally and exclusively by appoint-
ment meet with customers, that is not held out to
the public as an office;

(5) any location that is used primarily to engage
in non-securities activities and from which the
agents or investment adviser representatives ef-
fect no more than 25 securities transactions in any
one calendar year, if any advertisement or sales
literature identifying the location also sets forth
the address and telephone number of the location
from which the agents or investment adviser rep-
resentatives conducting business at the non-
branch locations are directly supervised;

(6) the floor of a registered national securities
exchange where a broker-dealer conducts a direct
access business with public customers; and

(7) a temporary location established in response
to the implementation of a business continuity
plan.

(f) “Close family relationship” means either a
person within the third degree of relationship, by
blood or adoption, or a spouse, stepchild, or fi-
duciary of a person within the third degree of
relationship.

(g) “Commission” means any consideration,
compensation, fee, or other remuneration that is
directly or indirectly incurred, paid, or given in
exchange for services in connection with the offer,
sale, or purchase of securities, the rendering of
investment advice, or the solicitation of prospec-
tive purchasers or clients.

(h) “Control” means the possession of the
power to direct or influence the direction of the
management or policies of a person, directly or
indirectly, through the ownership of voting secu-
rities, by contract, or by other means.

(i) “Controlling person” means a person who
has control of any other person. Either of the fol-
lowing persons shall be presumed to be a con-
trolling person:

(1) An officer, director, partner, or trustee or
an individual occupying similar status or perform-
ing similar functions; or

(2) a person owning 10 percent or more of the
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outstanding shares of any class or classes of
securities.

(j) “CPA” means certified public accountant or
a firm of certified public accountants.

(k) “CRD” means the central registration de-
pository jointly administered by NASD and
NASAA.

(1) “Designated security” means any equity se-
curity other than the following:

(1) A security registered, or approved for reg-
istration upon notice of issuance, on a national se-
curities exchange;

(2) a security authorized, or approved for au-
thorization upon notice of issuance, for listing on
the national market system of the NASDAQ stock
market;

(3) a security issued by an investment company
registered under the investment company act of
1940;

(4) a security that is a put option or call option
issued by the options clearing corporation; or

(5) a security whose issuer has net tangible as-
sets in excess of $4,000,000 as demonstrated by
financial statements dated within the previous 15
months that the broker-dealer has reviewed and
has a reasonable basis to believe are true and com-
plete in relation to the date of the transaction with
the person, if either of the following conditions is
met:

(i) The issuer is other than a foreign private is-
suer, and the financial statements are the most
recent financial statements for the issuer that have
been audited and reported on by a CPA in ac-
cordance with the provisions of 17 C.F.R. 210.2-
02, as adopted by reference in K.A.R. 81-2-1; or

(ii) the issuer is a foreign private issuer, and the
financial statements are the most recent financial
statements for the issuer that have been filed with
the SEC; furnished to the SEC pursuant to 17
C.F.R. 240.12¢3-2(b), as adopted by reference in
K.AR. 81-2-1; or prepared in accordance with
generally accepted accounting principles in the
country of incorporation, audited in compliance
with the requirements of that jurisdiction, and re-
ported on by an accountant duly registered and in
good standing in accordance with the regulations
of that jurisdiction.

(m) “GAAP” means generally accepted ac-
counting principles in the United States.

(n) “General solicitation” means an offer to one
or more persons by any of the following means or
as a result of contact initiated through any of these
means:

(1) Television, radio, or any broadcast medium;

(2) newspaper, magazine, periodical, or any
other publication of general circulation;

(3) poster, billboard, internet posting, or other
communication posted for the general public;

(4) brochure, flier, handbill, or similar com-
munication, unless the offeror has a substantial
preexisting business relationship or close family
relationship with each of the offerees;

(5) seminar or group meeting, unless the of-
feror has a substantial preexisting business rela-
tionship or close family relationship with each of
the offerees; or

(6) telephone, facsimile, mail, delivery service,
or electronic communication, unless the offeror
has a substantial preexisting business relationship
or close family relationship with each of the
offerees.

(0) “NASAA” means the North American se-
curities administrators association, inc.

(p) “NASD” means the national association of
securities dealers, inc.

(q) “Officer” means a person charged with
managerial responsibility or control over a person,
including the president, vice president, secretary,
treasurer, partner, and any other controlling
person.

(r) “Parent” means an affiliate who controls an-
other person.

(s) “PCAOB” means the public company ac-
counting oversight board.

(t) “Predecessor” means a person, a major por-
tion of whose business, assets, or control has been
acquired by another.

(u) “Promoter” means a person who, acting
alone or in conjunction with one or more other
persons, directly or indirectly founds, organizes,
reorganizes, or controls the business, financing, or
operations of an issuer.

(v) “Prospectus” means any prospectus defined
in section 2(a)(10) of the securities act of 1933, 15
U.S.C. 77b(a)(10), as adopted by reference in
K.AR. 81-2-1. This term shall not include any
communication meeting the requirements of
K.S.A. 17-12a202(16), and amendments thereto,
or SEC rule 134, 17 C.F.R. 230.134, as adopted
by reference in K.A.R. 81-2-1.

(w) “Registrant” means a person registered un-
der the act.

(x) “SCOR” means small company offering
registration.

(y) “SEC” means the United States securities
and exchange commission.
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(z) “Subsidiary” means an affiliate who is con-
trolled by another person. (Authorized by and im-
plementing K.S.A 2005 Supp. 17-12a605(a); effec-
tive Jan. 1, 1966; amended, T-85-45, Dec. 19, 1984;
amended May 1, 1985; amended May 1, 1987;
amended May 31, 1996; amended Jan. 19, 2007.)

Article 2.—FILING, FEES AND FORMS

81-2-1. Forms and adoptions by refer-
ence. (a) Forms. Whenever any of these regula-
tions requires the filing of any of the following
forms, the filer shall use the form as issued or
approved by the administrator:

(1) Uniform forms:

FORM TITLE

ADV Uniform application for investment
adviser registration

ADV-W  Notice of withdrawal from registra-
tion as investment adviser

BD Uniform application for broker-
dealer registration

BDW Uniform request for broker-dealer
withdrawal

BR Uniform branch office registration
form

D Notice of sale of securities

NF Uniform investment company no-
tice filing

U-1 Uniform application to register
securities

U-2 Uniform consent to service of
process

U-2A Uniform form of corporate
resolution

U-4 Uniform application for securities
industry registration or transfer

U-5 Uniform termination notice for se-
curities industry registration

U-7 Disclosure document

U-SB Uniform surety bond form

Model accredited investor exemp-
tion uniform notice of transaction
(2) Kansas forms:
FORM TITLE
KSC-1  Sales report or renewal application
KSC-15 Solicitation of interest form for is-
suers organized or based in Kansas
(3) SEC forms:
FORM TITLE

1-A Regulation A offering statement
under the securities act of 1933
SB-2 Registration statement under the

securities act of 1933

(b) Federal statutes. The following federal stat-
utes, as in effect on July 1, 2005, are hereby
adopted by reference:

(1) Sections 2, 3(a)(11), and 17 of the securities
actof 1933, 15 U.S.C. §§ 77b, 77c(a)(11), and 77q;

(2) sections 9 and 10 of the securities exchange
act of 1934, 15 U.S.C. §§ 78i and 78j;

(3) sections 203(b), 204A, 205, and 215 of the
investment advisers act of 1940, 15 U.S.C. §§ 80b-
3(b), 80b-4a, 80b-5, and SOb-15;

(4) sections 3(¢)(10)(B) and 5(a)(1) of the in-
vestment company act of 1940, 15 U.S.C. §§ 80a-
3(¢)(10)(B) and 80a-5(a)(1); and

(5) section 6f of the commodity exchange act,
7US.C. § 6f

(c) SEC rules and regulations. The following
rules and regulations of the securities and
exchange commission, as in effect on July 1, 2005,
are hereby adopted by reference:

(1) 17 C.F.R. 210.2-02;

(2) rule 134, 17 C.F.R. 230.134;

(3) regulation A, 17 C.F.R. 230.251 through
230.263;

(4) rules 501(a), 504, 505, and 506 of regulation
D, 17 C.F.R. 230.501(a), 230.504, 230.505, and
230.506;

(5) rule 8c-1, 17 C.F.R. 240.8c-1;

(6) rule 10b-10, 17 C.F.R. 240.10b-10;
(7) rule 15c¢2-1, 17 C.F.R. 240.15¢2-1;

(8) rules 15¢3-1, 15¢3-2, and 15¢3-3, 17 C.F.R.
240.15¢3-1, 240.15¢3-2, and 240.15¢3-3;

(9) rules 17a-3, 17a-4, and 17a-5, 17 C.F.R.
240.17a-3, 240.17a-4, and 240.17a-5;

(10) rule 17a-11, 17 C.F.R. 240.17a-11;

(11) regulation M, 17 C.F.R. 242.100 through
242.105;

(12) regulation SHO, 17 C.F.R. 242.200
through 242.203;

(13) regulation FD, 17 C.F.R. 243.100 through
243.103;

(14) rule 205-3(d), 17 C.F.R. 275.205-3; and

(15) rule 206(4)-1, 17 C.F.R. 275.206(4)-1.

(d) NASD and New York stock exchange rules
and bylaws. The following rules and bylaws, as in
effect on July 1, 2005, are hereby adopted by
reference:

(1) Article I of the NASD bylaws;

(2) the NASD “conduct rules (2000-3000)”; and

(3) rule 472 of the New York stock exchange,
“communications with the public.” (Authorized
by K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A. 2005 Supp. 17-12a608; effective Jan. 1,
1966; amended, E-70-15, Feb. 4, 1970; amended
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Jan. 1, 1971; amended, E-77-40, Aug. 12, 1976;
amended Feb. 15, 1977; amended, T-86-38, Dec.
11, 1985; amended May 1, 1986; amended May
1, 1987; amended, T-88-29, Aug. 19, 1987;
amended May 1, 1988; amended March 25, 1991;
amended Oct. 7, 1991; amended April 17, 1995;
amended May 31, 1996; amended Dec. 19, 1997;
amended Aug. 18, 2006.)

Article 3.—LICENSING; BROKER-
DEALERS AND AGENTS

81-3-1. Registration procedures for bro-
ker-dealers and agents. (a) General provisions.

(1) Each applicant shall be at least 18 years of
age. If the applicant is not an individual, then the
directors, officers, or managing partners of the ap-
plicant shall be at least 18 years of age.

(2) An agent shall not register in association
with more than one broker-dealer or issuer at any
one time, unless management and control of the
broker-dealers or issuers are substantially
identical.

(b) Registration requirements for broker-
dealers.

(1) Initial application.

(A) CRD filing requirements. Each applicant
for initial registration as a broker-dealer shall com-
plete form BD in accordance with the form in-
structions and shall file the form with the CRD.
Each applicant shall include the following with the
application:

(i) The filing fee specified in K.A.R. 81-3-2;

(i) any reasonable fee charged by the NASD
for filing through the CRD system; and

(iii) a current list of the addresses of all branch
offices and the names of all branch managers.

(B) Direct filing requirements. Each applicant
for initial registration as a broker-dealer shall file
with the administrator audited financial state-
ments for a date or period ending within 30 days
before the date of filing, or audited financial state-
ments for the applicant’s last fiscal year and in-
terim financial statements that may be unaudited
for a date or period ending within 30 days before
the date of filing. The financial statements shall
include a statement of financial condition and
notes to the statement of financial condition pre-
sented in conformity with generally accepted ac-
counting principles. The financial statements shall
also include disclosure of net capital or shall be
accompanied by a supplemental schedule of net

capital, as required by K.A.R. 81-3-7. Unless oth-

erwise permitted, an independent certified public
accountant shall audit the financial statements in
accordance with generally accepted auditing
standards.

(2) Effective date of registration. Each registra-
tion shall become effective the 45th day after a
completed application is filed unless approved
earlier by the administrator. If the administrator
or the administrator’s staff has given written no-
tice of deficiencies in the application, the appli-
cation shall not be considered complete until an
amendment is filed to resolve the deficiencies.

(3) Expiration and annual renewal of registra-
tion. Each broker-dealer registration shall expire
on December 31, and each application for re-
newal of registration shall be filed with the CRD
not later than the deadline established by the
CRD. Each application for renewal of registration
shall include the filing fee specified in K.A.R. 81-
3-2 and any reasonable fee charged by the NASD
for filing through the CRD system. Each applicant
for renewal shall also file with the administrator,
on or before December 31, a current list of the
addresses of all branch offices and the names of
all branch managers.

(4) Updates and amendments. Each registered
broker-dealer shall promptly file an amendment
to form BD, in accordance with the instructions
to form BD, whenever there is any material
change in any information, exhibits, or schedules
submitted, or circumstances disclosed in its last
filed form BD. An amendment shall be consid-
ered to be filed promptly if the amendment is
filed within 30 days of the event that requires the
filing of an amendment. Material changes shall in-
clude the following:

(A) A change in firm name, ownership, man-
agement, or control of a broker-dealer, or a
change in any of its partners, officers, or persons
in similar positions; a change of business address;
or the creation or termination of a branch office
in Kansas;

(B) a change in the type of entity, general plan,
or nature of a broker-dealer’s business, method of
operation, or type of securities in which it is deal-
ing or trading;

(C) insolvency, dissolution, liquidation, or a ma-
terial adverse change or impairment of working
capital, or noncompliance with the minimum net
capital as required by K.A.R. 81-3-7;

(D) termination of business or discontinuance
of activities as a broker-dealer;

(E) the filing of a criminal charge or civil action
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against a registrant, or a partner or officer, in
which a fraudulent, dishonest, or unethical act is
alleged or a violation of a securities law is involved,;
or

(F) the entry of an order or proceeding by any
court or administrative agency against a registrant
denying, suspending, or revoking a registration, or
threatening to do so, or enjoining the registrant
from engaging in or continuing any conduct or
practice in the securities business.

(5) Withdrawal and termination of registration.

(A) Each application that has been on file for
six months without any action taken by the appli-
cant shall be considered withdrawn.

(B) If a broker-dealer desires to withdraw and
terminate registration or registration is termi-
nated by the administrator, the broker-dealer shall
immediately file a completed form BDW with the
CRD.

(c) Registration requirements for agents.

(1) Initial application. Each applicant for reg-
istration as an agent shall complete form U-4 in
accordance with the form instructions. The form
shall be filed electronically with the CRD, except
that a paper filing may be accepted by the admin-
istrator for an agent who is associated solely with
an issuer. Each application for initial registration
shall include the following items:

(A) The filing fee specified in K.A.R. 81-3-2;

(B) any reasonable fee charged by the NASD
for filing through the CRD system; and

(C) proof of completion of the series 63 or se-
ries 66 examination with a passing score, in addi-
tion to successful completion of one other exam-
ination approved by the administrator and
required for registration with the NASD. This ex-
amination requirement may be waived by the ad-
ministrator for an applicant who has previously
passed the required written examinations and
whose last effective registration was not more than
two years before the date of the filing of the pres-
ent registration application. Additional examina-
tion requirements may be imposed by the admin-
istrator, or any applicant or class of applicants may
be exempted from examination requirements, for
good cause shown.

(2) Effective date of registration.

(A) Initial registration. Each registration shall
become effective the 45th day after a completed
application is filed unless the application is ap-
proved earlier by the administrator. If the admin-
istrator or the administrator’s staff has given writ-
ten notice of deficiencies in the application, the

application shall not be considered complete until
an amendment is filed to resolve the deficiencies.

(B) Transfer of employment or association. If
an agent terminates employment by or association
with a broker-dealer and begins employment by
or association with another broker-dealer, and the
second broker-dealer files an application for reg-
istration for the agent within 30 days after the ter-
mination, the application shall become effective
in accordance with K.S.A. 17-12a408(b) and
amendments thereto.

(3) Expiration and annual renewal of registra-
tion. Each agent registration shall expire on De-
cember 31, and each application for renewal of
registration shall be filed not later than the dead-
line established by the CRD. Each application for
renewal of registration shall include the filing fee
specified in K.A.R. 81-3-2 and any reasonable fee
charged by the NASD for filing through the CRD
system.

(4) Updates and amendments. Each agent’s
employing or associated broker-dealer or issuer
shall promptly file an amendment to form U-4, in
accordance with the instructions to form U-4,
whenever there is any material change in any in-
formation, exhibits, or schedules submitted, or
circumstances disclosed in the agent’s last filed
form U-4. An amendment shall be considered to
be filed promptly if the amendment is filed within
30 days of the event that requires the filing of an
amendment. Material changes shall include any
change in the registrant’s name, residential ad-
dress, office of employment address, and matters
disclosed in the “disclosure questions” portion of
form U-4.

(5) Withdrawal and termination of registration.

(A) Each application that has been on file for
six months without any action taken by the appli-
cant shall be considered withdrawn.

(B) If an agent’s employment by or association
with a broker-dealer or issuer is discontinued or
terminated, the broker-dealer or issuer shall file a
notice of termination within 30 days. If the agent
commences employment by or association with
another broker-dealer or issuer, that broker-
dealer or issuer shall file an original application
for registration.

(C) Termination of a broker-dealer’s or issuer’s
registration for any reason shall automatically con-
stitute cancellation of all associated agents’ regis-
trations. (Authorized by K.S.A. 2005 Supp. 17-
12a406 and 17-12a605(a); implementing K.S.A.
2005 Supp. 17-12a406, 17-12a407, and 17-
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12a408; effective Jan. 1, 1966; amended, E-70-15,
Feb. 4, 1970; amended Jan. 1, 1971; amended, E-
77-40, Aug. 12, 1976; amended Feb. 15, 1977;
amended May 1, 1987; amended Oct. 7, 1991;
amended June 28, 1993; amended May 31, 1996;
amended Oct. 26, 2001; amended Aug. 18, 2006.)

81-3-2. Broker-dealer and agent regis-
tration fees. (a) The fee for initial registration or
renewal of the registration of each broker-dealer
shall be $200.

(b) The fee for initial registration or renewal of
the registration of each agent shall be $55.

(¢) The CRD shall be authorized to receive and
store filings and collect related fees from broker-
dealers and agents on behalf of the administrator.
(Authorized by K.S.A. 17-12a605(a); implement-
ing K.S.A. 17-12a410; effective, E-82-24, Dec. 9,
1981; effective May 1, 1982; amended, T-87-41,
Dec. 8, 1986; amended May 1, 1987; amended,
T-81-9-12-88, Sept. 12, 1988; amended Oct. 253,
1988; amended Jan. 15, 1990; amended Oct. 7,
1991; amended Dec. 19, 1997; amended Oct. 26,
2001; amended Aug. 18, 2006; amended Dec. 19,
2008.)

81-3-3. (Authorized by K.S.A. 1992 Supp.
17-1270(f); implementing K.S.A. 17-1253; effec-
tive, T-87-28, Oct. 1, 1986; effective May 1, 1987;
amended June 28, 1993; revoked Oct. 26, 2001.)

81-3-4. (Authorized by K.S.A. 1992 Supp.
17-1270(d); implementing K.S.A. 1992 Supp. 17-
1270(d); effective June 28, 1993; revoked May 31,
1996.)

81-3-5. Sales of securities at financial in-
stitutions. (a) Definitions. For purposes of this
regulation, the following definitions shall apply:

(1) “Affiliate” means a company that controls,
is controlled by, or is under common control with
a broker-dealer as defined in conduct rule 2720
of the NASD, as adopted by reference in K.A.R.
81-2-1.

(2) “Broker-dealer services” means the invest-
ment banking or securities business as defined in
article I of the NASD bylaws, which is adopted by
reference in K.A.R. 81-2-1.

(3) “Financial institution” means any federal-
chartered or state-chartered bank, savings and
loan association, savings bank, credit union, and
any service corporation of these institutions lo-
cated in Kansas.

(4) “Networking arrangement” and “brokerage
affiliate arrangement” mean a contractual or other

arrangement between a broker-dealer and a fi-
nancial institution pursuant to which the broker-
dealer conducts broker-dealer services on the
premises of the financial institution where retail
deposits are taken.

(b) Applicability. This regulation shall apply ex-
clusively to broker-dealer services conducted by
any broker-dealer on the premises of a financial
institution where retail deposits are taken. This
regulation shall not alter or abrogate a broker-
dealer’s obligations to comply with other appli-
cable laws or regulations that may govern the op-
erations of broker-dealers and their agents,
including supervisory obligations. This regulation
shall not apply to broker-dealer services provided
to nonretail customers.

(c) Standards for broker-dealer conduct. No
broker-dealer shall conduct broker-dealer serv-
ices on the premises of a financial institution
where retail deposits are taken unless the broker-
dealer complies initially and continuously with the
following requirements:

(1) Setting. Broker-dealer services shall be con-
ducted in a physical location distinct from the area
in which the financial institution’s retail deposits
are taken. In all situations, the broker-dealer shall
identify its services in a manner that clearly dis-
tinguishes those services from the financial insti-
tution’s retail deposit-taking activities. The bro-
ker-dealer’s name shall be clearly displayed in the
area in which the broker-dealer conducts its bro-
ker-dealer services.

(2) Networking and brokerage affiliate arrange-
ments and program management. Networking
and brokerage affiliate arrangements shall be gov-
erned by a written agreement that sets forth the
responsibilities of the parties and the compensa-
tion arrangements. Networking and brokerage af-
filiate arrangements shall stipulate that supervi-
sory personnel of the broker-dealer and
representatives of state securities authorities,
where authorized by state law, will be permitted
access to the financial institution’s premises where
the broker-dealer conducts broker-dealer services
in order to inspect the books and records and
other relevant information maintained by the bro-
ker-dealer with respect to its broker-dealer serv-
ices. The broker-dealer shall be responsible for
ensuring that the networking and brokerage affil-
iate arrangement clearly outlines the duties and
responsibilities of all parties.

(3) Customer disclosure
acknowledgment.

and  written
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(A) At or before the time that a customer’s se-
curities brokerage account is opened by a broker-
dealer on the premises of a financial institution
where retail deposits are taken, the broker-dealer
shall perform the following:

(i) Disclose, orally and in writing, that the se-
curities products purchased or sold in a transac-
tion with the broker-dealer are not insured by the
federal deposit insurance corporation (“FDIC”),
are not deposits or other obligations of the finan-
cial institution and are not guaranteed by the fi-
nancial institution, and are subject to investment
risks, including possible loss of the principal in-
vested; and

(ii) make reasonable efforts to obtain from each
customer during the account opening process a
written acknowledgment of the disclosures re-
quired by paragraph (c)(3)(A)(i).

(B) If broker-dealer services include any writ-
ten or oral representations concerning insurance
coverage other than FDIC insurance coverage,
then clear and accurate written or oral explana-
tions of the coverage shall also be provided to the
customers when these representations are first
made.

(4) Communications with the public.

(A) All of the broker-dealer’s written confir-
mations and account statements shall indicate
clearly that the broker-dealer services are pro-
vided by the broker-dealer.

(B) Recommendations by a broker-dealer con-
cerning nondeposit investment products with a
name similar to that of the financial institution
shall occur only pursuant to a sales program de-
signed to minimize the risk of customer confusion.

(C) Advertisements and sales literature.

(i) Advertisements and sales literature that an-
nounce the location of a financial institution
where broker-dealer services are provided by the
broker-dealer, or that are distributed by the bro-
ker-dealer on the premises of a financial institu-
tion, shall disclose that the securities products are
not insured by the FDIC, are not deposits or other
obligations of the financial institution and are not
guaranteed by the financial institution, and are
subject to investment risks, including possible loss
of the principal invested.

(ii) To comply with the requirements of para-
graph (c)(4)(C)(i), the following logo format dis-
closures may be used by a broker-dealer in ad-
vertisements and sales literature, including
material published or designed for use in radio or
television broadcasts, automated teller machine

screens, billboards, signs, posters, and brochures,
if these disclosures are displayed in a conspicuous
manner: “not FDIC insured,” “no bank guaran-
tee,” and “may lose value.”

(iii) If the omission of the disclosures required
by paragraph (c)(4)(C)(i) would not cause the ad-
vertisement or sales literature to be misleading in
light of the context in which the material is pre-
sented, the disclosures shall not be required with
respect to messages contained in radio broadcasts
of 30 seconds or less; signs, including banners and
posters, when used only as location indicators; and
electronic signs, including billboard-type signs
that are electronic, time and temperature signs,
and ticker tape signs. However, the requirements
of paragraph (c)(4)(C)(i) shall apply to messages
contained in other media, including television, on-
line computer services, and automated teller
machines.

(5) Notification of termination. The broker-
dealer shall promptly notify the financial institu-
tion if any agent of the broker-dealer who is em-
ployed by the financial institution is terminated
for cause by the broker-dealer.

(d) “Dishonest or unethical practices,” as used
in K.S.A. 17-12a412(d)(13) and amendments
thereto, shall include any conduct that violates
subsection (c). (Authorized by K.S.A. 2005 Supp.
17-12a605(a); implementing K.S.A. 2005 Supp.
17-12a412; effective Oct. 26, 2001; amended Aug.
18, 2006.)

81-3-6. Dishonest or unethical practices
of broker-dealers and agents. (a) Unethical
conduct. “Dishonest or unethical practices,” as
used in K.S.A. 17-12a412(d)(13) and amendments
thereto, shall include the conduct prohibited in
this regulation.

(b) Fraudulent conduct. “An act, practice, or
course of business that operates or would operate
as a fraud or deceit,” as used in K.S.A. 17-
12a501(3) and amendments thereto, shall include
the conduct prohibited in paragraphs (e)(9)(A),
(9)(B), (10), (11), (14) through (18), (20), (21),
(24), and (27), paragraphs (f)(1) through (6), and
subsection (g).

(c) General standard of conduct. A person reg-
istered as a broker-dealer or agent under the act
shall not fail to observe high standards of com-
mercial honor and just and equitable principles of
trade in the conduct of the person’s business.

(d) Conduct rules: NASD, New York stock
exchange, and SEC. A person registered as a bro-
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ker-dealer or agent under the act shall not fail to
comply with each of the following rules and laws,
as adopted by reference in K.A.R. 81-2-1:

(1) The NASD “conduct rules (2000-3000)";

(2) rule 472 of the New York stock exchange,
“communications with the public”;

(3) section 17 of the securities act of 1933, 15
US.C. § T7q;

(4) sections 9 and 10 of the securities exchange
act of 1934, 15 U.S.C. §§ 78i and 78j;

(5) SEC regulation M, 17 C.F.R. 242.100
through 242.105;

(6) SEC regulation SHO, 17 C.F.R. 242.200
through 242.203; and

(7) SEC regulation FD, 17 C.F.R. 243.100
through 243.103.

(e) Prohibited conduct: sales and business prac-
tices. Each person registered as a broker-dealer
or agent under the act shall refrain from the fol-
lowing practices in the conduct of the person’s
business. For purposes of this subsection, a se-
curity shall include any security as defined by
K.S.A. 17-12a102, and amendments thereto, in-
cluding a federal covered security as defined by
K.S.A. 17-12a102, and amendments thereto, or
section 2 of the securities act of 1933, 15 U.S.C.
§ 77b, as adopted by reference in K.A.R. 81-2-1.

(1) Delays in delivery or payment. A broker-
dealer shall not engage in a pattern of unreason-
able and unjustifiable delays in the delivery of se-
curities purchased by any of the broker-dealer’s
customers or in the payment upon request of free
credit balances reflecting completed transactions
of any of its customers.

(2) Excessive trading. A broker-dealer or agent
shall not induce trading in a customer’s account
that is excessive in size or frequency in view of the
financial resources and character of the account.

(3) Unsuitable recommendations. A broker-
dealer or agent shall not recommend to a cus-
tomer the purchase, sale, or exchange of any se-
curity without reasonable grounds to believe that
the transaction or recommendation is suitable for
the customer based upon reasonable inquiry con-
cerning the customer’s investment objectives, fi-
nancial situation and needs, and any other rele-
vant information known by the broker-dealer or
agent.

(4) Unauthorized trading. A broker-dealer or
agent shall not execute a transaction on behalf of
a customer without authorization to do so.

(5) Improper use of discretionary authority. A
broker-dealer or agent shall not exercise any dis-

cretionary power in effecting a transaction for a
customer’s account without first obtaining written
discretionary authority from the customer, unless
the discretionary power relates solely to the time
or price for the execution of orders.

(6) Failure to obtain margin agreement. A bro-
ker-dealer or agent shall not execute any trans-
action in a margin account without securing from
the customer a properly executed written margin
agreement promptly after the initial transaction in
the account.

(7) Failure to segregate. A broker-dealer shall
not hold securities carried for the account of any
customer that have been fully paid for or that are
excess margin securities, unless the securities are
segregated and identified by a method that clearly
indicates the interest of the customer in those
securities.

(8) Improper hypothecation. A broker-dealer
shall not hypothecate a customer’s securities with-
out having a lien on the securities unless the bro-
ker-dealer has secured from the customer a prop-
erly executed written consent, except as permitted
by SEC rule 8c-1, 17 C.F.R. 240.8c-1, or SEC rule
15¢2-1, 17 C.F.R. 240.15¢2-1, as adopted by ref-
erence in K.A.R. 81-2-1.

(9) Unreasonable charges. A broker-dealer or
agent shall not engage in any of the following
conduct:

(A) Entering into a transaction with or for a
customer at a price not reasonably related to the
current market price of the security;

(B) receiving an unreasonable commission or
profit; or

(C) charging unreasonable and inequitable fees
for services performed, including the collection of
monies due for principal, dividends, or interest;
exchange or transfer of securities; appraisals; safe-
keeping or custody of securities; and other mis-
cellaneous services related to the broker-dealer’s
securities business.

(10) Failure to timely deliver prospectus. A bro-
ker-dealer or agent shall not fail to furnish to a
customer purchasing securities in an offering, no
later than the date of confirmation of the trans-
action, either a final prospectus or a preliminary
prospectus and an additional document that to-
gether include all information set forth in the final
prospectus.

(11) Contradicting prospectus. A broker-dealer
or agent shall not contradict or negate the impor-
tance of any information contained in a prospectus
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or any other offering materials with the intent to
deceive or mislead.

(12) Non-bona fide offers. A broker-dealer shall
not offer to buy from or sell to any person any
security at a stated price, unless the broker-dealer
is prepared to purchase or sell at the price and
under the conditions that are stated at the time of
the offer to buy or sell.

(13) Misrepresentation of market price. A bro-
ker-dealer shall not represent that a security is be-
ing offered to a customer “at the market” or at a
price relevant to the market price, unless the bro-
ker-dealer knows or has reasonable grounds to be-
lieve that a market for the security exists other
than a market made, created, or controlled by the
broker-dealer, any person for whom the broker-
dealer is acting or with whom the broker-dealer
is associated in the distribution of securities, or
any person controlled by, controlling, or under
common control with the broker-dealer.

(14) Market manipulation. A broker-dealer or
agent shall not effect any transaction in, or induce
the purchase or sale of, any security by means of
any manipulative, deceptive, or fraudulent device,
practice, plan, program, design, or contrivance, in-
cluding the following:

(A) Effecting any transaction in a security that
involves no change in its beneficial ownership;

(B) entering an order or orders for the purchase
or sale of any security with the knowledge that an
order or orders of the same security for substan-
tially the same volume, time, and price have been
or will be entered for the purpose of creating a
false or misleading appearance of active trading in
the security or a false or misleading appearance
with respect to the market for the security. How-
ever, nothing in this paragraph shall prohibit a
broker-dealer from entering bona fide agency
cross transactions for the broker-dealer’s
customers;

(C) effecting, alone or with one or more other
persons, a series of transactions in any security
creating actual or apparent active trading in the
security or raising or depressing the price of the
security for the purpose of inducing the purchase
or sale of the security by others;

(D) engaging in general solicitation and using
aggressive, high-pressure, or deceptive marketing
tactics to affect the market price of the security;
and

(E) using fictitious or nominee accounts.

(15) Guarantees against loss. A broker-dealer
shall not guarantee a customer against loss in any

securities account of the customer carried by the
broker-dealer or in any securities transaction ef-
fected by the broker-dealer.

(16) Deceptive advertising. A broker-dealer or
agent shall not use any advertising or sales pres-
entation in a manner that is deceptive or mislead-
ing, including the following:

(A) Using words, pictures, or graphs in an ad-
vertisement, brochure, flyer, or display to present
any nonfactual data or material; any conjecture,
unfounded claims or assertions, or unrealistic
claims or assertions; or any information that sup-
plements, detracts from, supersedes or defeats
the purpose or effect of any prospectus or disclo-
sure; and

(B) publishing or circulating, or causing to be
published or circulated, any notice, circular, ad-
vertisement, newspaper article, investment serv-
ice, or communication of any kind that purports
to report any transaction as a purchase or sale of
any security unless the broker-dealer or agent be-
lieves that the transaction was a bona fide pur-
chase or sale of the security or that purports to
quote the bid price or asked price for any security
unless the broker-dealer or agent believes that the
quotation represents a bona fide bid for or offer
of the security.

(17) Failure to disclose conflicts of interest. A
broker-dealer shall not fail to disclose to any cus-
tomer that the broker-dealer is controlled by, con-
trolling, affiliated with, or under common control
with the issuer of a security that is offered or sold
to the customer. The disclosure shall be made be-
fore entering into any contract with or for the cus-
tomer for the purchase or sale of the security, and
if the disclosure is not made in writing, the dis-
closure shall be supplemented by the giving or
sending of written disclosure before the comple-
tion of the transaction.

(18) Withholding securities. A broker-dealer
shall not fail to make a bona fide public offering
of all of the securities allotted to the broker-dealer
for distribution, whether acquired as an under-
writer, as a selling group member, or from a mem-
ber participating in the distribution as an under-
writer or selling group member, by engaging in
conduct including the following:

(A) Parking or withholding securities; and

(B) transferring securities to a customer, an-
other broker-dealer, or a fictitious account with
the understanding that those securities will be re-
turned to the broker-dealer or the broker-dealer’s
nominees.
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(19) Failure to respond to customer. A broker-
dealer shall not fail or refuse to furnish a cus-
tomer, upon reasonable request, information to
which the customer is entitled, or to respond to a
formal written request or complaint.

(20) Misrepresenting the possession of non-
public information. A broker-dealer or agent shall
not falsely lead a customer to believe that the bro-
ker-dealer or agent is in possession of material,
nonpublic information that would impact the
value of a security.

(21) Contradictory recommendations. A bro-
ker-dealer or agent shall not engage in a pattern
or practice of making contradictory recommen-
dations to different investors of similar investment
objectives for some to sell and others to purchase
the same security, at or about the same time, if
not justified by the particular circumstances of
each investor.

(22) Lending, borrowing, or maintaining cus-
tody. An agent shall not lend or borrow money or
securities from a customer, or act as a custodian
for money, securities, or an executed stock power
of a customer.

(23) Selling away. An agent shall not effect a
securities transaction that is not recorded on the
regular books or records of the broker-dealer that
the agent represents, unless the transaction is au-
thorized in writing by the broker-dealer before
the execution of the transaction.

(24) Fictitious account information. An agent
shall not establish or maintain an account contain-
ing fictitious information.

(25) Unauthorized profit-sharing. An agent
shall not share directly or indirectly in the profits
or losses in the account of any customer without
the written authorization of the customer and the
broker-dealer that the agent represents.

(26) Commission splitting. An agent shall not
divide or otherwise split the agent’s commissions,
profits, or other compensation from the purchase
or sale of securities with any person who is not
also registered as an agent for the same broker-
dealer or a broker-dealer under direct or indirect
common control.

(27) Misrepresenting solicited transactions. A
broker-dealer or agent shall not mark any order
ticket or confirmation as unsolicited if the trans-
action was solicited.

(28) Failure to provide account statements. A
broker-dealer or agent shall not fail to provide to
each customer, for any month in which activity has
occurred in a customer’s account and at least

every three months, a statement of account that
contains a value for each over-the-counter non-
NASDAQ equity security in the account based on
the closing market bid on a date certain, if the
broker-dealer has been a market maker in the se-
curity at any time during the period covered by
the statement of account.

(f) Prohibited conduct: over-the-counter trans-
actions. A broker-dealer or agent shall not engage
in the following conduct in connection with the
solicitation of a purchase or sale of an over-the-
counter, unlisted non-NASDAQ equity security:

(1) Failing to disclose to a customer, at the time
of solicitation and on the confirmation, any and all
compensation related to a speciﬁc securities trans-
action to be paid to the agent, including commis-
sions, sales charges, and concessions;

(2) in connection with a principal transaction by
a broker-dealer that is a market maker, failing to
disclose to a customer, both at the time of solici-
tation and on the confirmation, the existence of a
short inventory position in the broker-dealer’s ac-
count of more than three percent of the issued
and outstanding shares of that class of securities
of the issuer;

(3) conducting sales contests in a particular
security;

(4) failing or refusing to promptly execute sell
orders after a solicited purchase by a customer in
connection with a principal transaction;

(5) soliciting a secondary market transaction if
there has not been a bona fide distribution in the
primary market;

(6) engaging in a pattern of compensating an
agent in different amounts for effecting sales and
purchases in the same security; and

(7) failing to promptly provide the most current
prospectus or the most recently filed periodic re-
port filed under section 13 of the securities
exchange act of 1934 when requested to do so by
the customer.

(g) Prohibited conduct: designated security
transactions.

(1) Except as specified in paragraph (g)(2), a
broker-dealer or agent shall not engage in the fol-
lowing conduct in connection with the solicitation
of a purchase of a designated security:

(A) Failing to disclose to the customer the bid
and ask price at which the broker-dealer effects
transactions of the security with individual retail
customers, as well as the price spread in both per-
centage and dollar amounts at the time of solici-
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tation and on the trade confirmation documents;
and

(B) failing to include with the confirmation a
written explanation of the bid and ask price in a
form that substantially complies with part IT of the
NASAA statement of policy titled “fraudulent and
unethical sales practices—manipulative conduct,”
as amended by NASAA on April 29, 1992 and
hereby adopted by reference, or in an equivalent
form approved by the administrator.

(2) Exceptions. Paragraph (g)(1) shall not apply
to the following transactions:

(A) Transactions in which the price of the des-
ignated security is five dollars or more, exclusive
of costs or charges. However, if the designated
security is a unit composed of one or more secu-
rities, the unit price divided by the number of
components of the unit other than warrants, op-
tions, rights, or similar securities shall be five dol-
lars or more, and any component of the unit that
is a warrant, option, right, or similar securities, or
a convertible security shall have an exercise price
or conversion price of five dollars or more;

(B) transactions that are not recommended by
the broker-dealer or agent;

(C) transactions by a broker-dealer whose com-
missions, commission equivalents, and markups
from transactions in designated securities during
each of the immediately preceding three months,
and during 11 or more of the preceding 12
months, did not exceed five percent of its total
commissions, commission-equivalents, and mark-
ups from transactions in securities during those
months and who has not executed principal trans-
actions in connection with the solicitation to pur-
chase the designated security that is the subject
of the transaction in the immediately preceding
12 months; and

(D) any transaction or transactions that, upon
prior written request or upon the administrator’s
own motion, the administrator conditionally or
unconditionally exempts as not encompassed
within the scope of paragraph (g)(1).

(h) Prohibited conduct: investment company
shares.

(1) A broker-dealer or agent shall not engage in
the following conduct in connection with the so-
licitation of a purchase or sale of investment com-
pany shares:

(A) Failing to adequately disclose to a customer
all sales charges, including asset-based and con-
tingent deferred sales charges, that could be im-

posed with respect to the purchase, retention, or
redemption of investment company shares;

(B) stating or implying to a customer, either
orally or in writing, that the shares are sold with-
out a commission, are “no load,” or have “no sales
charge™ if there is associated with the purchase of
the shares a front-end charge; a contingent de-
ferred sales charge; an SEC rule 12b-1 fee or a
service fee that in total exceeds .25 percent of av-
erage net fund assets per year; or, in the case of
closed-end investment company shares, under-
writing fees, commissions, or other offering
expenses;

(C) failing to disclose to a customer any relevant
sales charge discount on the purchase of shares in
dollar amounts at or above a breakpoint, or failing
to disclose any relevant letter of intent feature, if
available, that will reduce the sales charges;

(D) recommending to a customer the purchase
of a specific class of investment company shares
in connection with a multiclass sales charge or fee
arrangement without reasonable grounds to be-
lieve that the sales charge or fee arrangement as-
sociated with the class of shares is suitable and
appropriate based on the customer’s investment
objectives, financial situation, other securities
holdings, and the associated transaction or other
fees;

(E) recommending to a customer the purchase
of investment company shares that results in the
customer’s simultaneously holding shares in dif-
ferent investment company portfolios having sim-
ilar investment objectives and policies without
reasonable grounds to believe that the recom-
mendation is suitable and appropriate based on
the customer’s investment objectives, financial sit-
uation, other securities holdings, and any associ-
ated transaction charges or other fees;

(F) recommending to a customer the liquida-
tion or redemption of investment company shares
for the purpose of purchasing shares in a different
investment company portfolio having similar in-
vestment objectives and policies without reason-
able grounds to believe that the recommendation
is suitable and appropriate based on the cus-
tomer’s investment objectives, financial situation,
other securities holdings, and any associated
transaction charges or other fees;

(G) stating or implying to a customer the fund’s
current yield or income without disclosing the
fund’s average annual total return, as stated in the
fund’s most recent form N-1A filed with the SEC,
for one-year, five-year, and 10-year periods and

408



LICENSING; BROKER-DEALERS AND AGENTS

81-3-7

without fully explaining the difference between
current yield and total return. However, if the
fund’s registration statement under the securities
act of 1933 has been in effect for less than one,
five, or 10 years, the time during which the reg-
istration statement was in effect shall be substi-
tuted for the periods otherwise prescribed;

(H) stating or implying to a customer that the
investment performance of an investment com-
pany portfolio is comparable to that of a savings
account, certificate of deposit, or other bank de-
posit account without disclosing to the customer
the fact that the shares are not insured or other-
wise guaranteed by the FDIC or any other gov-
ernment agency and the relevant differences re-
garding risk, guarantees, fluctuation of principal
or return or both, and any other factors that are
necessary to ensure that the comparisons are fair,
complete, and not misleading;

(I) stating or implying to a customer the exis-
tence of insurance, credit quality, guarantees, or
similar features regarding securities held, or pro-
posed to be held, in the investment company’s
portfolio without disclosing to the customer the
other kinds of relevant investment risks, including
interest rate, market, political, liquidity, and cur-
rency exchange risks, that could adversely affect
investment performance and result in loss or fluc-
tuation of principal notwithstanding the credit-
worthiness of the portfolio securities;

(]) stating or implying to a customer that the
purchase of shares shortly before an ex dividend
date is advantageous to the customer unless there
are specific, clearly described tax or other advan-
tages to the customer, or stating or implying that
a distribution of long-term capital gains by an in-
vestment company is part of the income yield
from an investment in the shares; and

(K) making projections of future performance,
statements not warranted under existing circum-
stances, or statements based upon nonpublic
information.

(2) In connection with the solicitation of in-
vestment company shares, the delivery of a pro-
spectus shall not be dispositive that the broker-
dealer or agent has given the customer full and
fair disclosure or has otherwise fulfilled the duties
specified in this subsection. (Authorized by K.S.A.
2005 Supp. 17-12a605(a); implementing K.S.A.
2005 Supp. 17-12a412(d)(13), as amended by L.
2006, Ch. 47, § 6, and 17-12a501(3); effective
Aug. 18, 2006.)

81-3-7. Supervisory, financial reporting,
recordkeeping, net capital, and operational
requirements for broker-dealers. (a)
Supervision.

(1) Annual review. Each broker-dealer shall
conduct a review, at least annually, of the busi-
nesses in which it engages. The review shall be
reasonably designed to assist in detecting and pre-
venting violations of and achieving compliance
with the act, these regulations, and other appli-
cable laws, regulations, and rules of self-regula-
tory organizations.

(2) Supervisory procedures. Each broker-dealer
shall establish and maintain supervisory proce-
dures that shall be reasonably designed to assist
in detecting violations of, preventing violations of,
and achieving compliance with the act, these reg-
ulations, and other applicable laws, regulations,
and rules of self-regulatory organizations. In de-
termining whether supervisory procedures are
reasonably designed, relevant factors including
the following may be considered by the
administrator:

(A) The firm’s size;

(B) the organizational structure;

(C) the scope of business activities;

(D) the number and location of offices;

(E) the nature and complexity of products and
services offered;

(F) the volume of business done;

(G) the number of agents assigned to a location;

(H) the presence of an on-site principal at a
location;

(I) the specification of the office as a non-
branch location; and

(]) the disciplinary history of the registered
agents.

(3) Supervision of non-branch offices. The pro-
cedures established and the reviews conducted
shall provide sufficient supervision at remote of-
fices to ensure compliance with all applicable se-
curities laws and regulations and self-regulatory
organization rules. Based on the factors specified
in paragraph (a)(2), certain non-branch offices
may require more frequent reviews or more strin-
gent supervision.

(4) Failure to supervise. If a broker-dealer fails
to comply with this subsection, the broker-dealer
shall be deemed to have “failed to reasonably su-
pervise” its agents under K.S.A. 17-12a412(d)(9),
and amendments thereto.

(b) Annual reports. Each broker-dealer regis-
tered under the act shall make and maintain an
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annual report for the broker-dealer’s most recent
fiscal year.

(1) Filing. Each broker-dealer shall file the an-
nual report with the administrator within five days
of a request by the administrator or the adminis-
trator’s staff.

(2) Contents of annual report. Each annual re-
port shall contain financial statements that include
the following:

(A) A statement of financial condition and notes
to the statement of financial condition presented
in conformity with generally accepted accounting
principles; and

(B) disclosure of the broker-dealer’s net capital,
which shall be calculated in accordance with sub-
section (c).

(3) Auditing. Unless otherwise permitted, an in-
dependent certified public accountant shall audit
the financial statements in accordance with gen-
erally accepted auditing standards.

(4) Recognition of federal standards. For pur-
poses of uniformity, a copy of audited financial
statements in compliance with SEC rule 17a-5(d),
17 C.F.R. 240.17a-5(d), as adopted by reference
in K.A.R. 81-2-1, shall be deemed to comply with
paragraphs (b)(2) and (b)(3).

(c) Books and records. Each registered broker-
dealer shall maintain and preserve records in com-
pliance with SEC rule 17a-3, 17 C.F.R. 240.17a-
3, and SEC rule 17a-4, 17 C.F.R. 240.17a-4,
which are adopted by reference in K.A.R. 81-2-1.

(d) Minimum net capital requirements.

(1) Each broker-dealer registered under the act
shall comply with the following SEC rules, as
adopted by reference in K.A.R. 81-2-1:

(A) SEC rule 15¢3-1, 17 C.F.R. 240.15¢3-1;

(B) SEC rule 15¢3-2, 17 C.F.R. 240.15¢3-2; and

(C) SEC rule 15¢3-3, 17 C.F.R. 240.15¢3-3.

(2) Each registered broker-dealer shall comply
with SEC rule 17a-11, 17 C.F.R. 240.17a-11, as
adopted by reference in K.A.R. 81-2-1, and shall
simultaneously file with the administrator copies
of notices and reports required by that rule.

(e) Confirmations. At or before completion of
each transaction with a customer, the broker-
dealer shall give or send to the customer a written
notification that conforms with SEC rule 10b-10,
17 C.F.R. 240.10b-10, as adopted by reference in
K.A.R. 81-2-1. (Authorized by K.S.A. 2005 Supp.
17-12a411 and 17-12a605(a); implementin
K.S.A. 2005 Supp. 17-12a411, 17-12a412(d)(9),
and 17-12a605(c); effective Aug. 18, 2006.)

Article 4 —REGISTRATION OF
SECURITIES

81-4-1. Registration of securities. (a)
Original applications. The following documents
and fee shall be required with each original ap-
plication submitted for registration of securities:

(1) Forms U-1 and U-2;

(2) form U-2A, if applicable;

(3) the documents and exhibits required for
registration by coordination as specified in K.S.A.
17-12a303(b), and amendments thereto, or reg-
istration by qualification as specified in K.S.A. 17-
12a304(b), and amendments thereto, if not al-
ready included as required by form U-1;

(4) any other document or information re-
quested by the administrator; and

(5) a registration fee of .05 percent (one twen-
tieth of one percent) of the maximum aggregate
offering price at which the securities are to be
offered in this state, but not less than $100 and
not more than $1,500 for each year that the reg-
istration is effective. If a registration statement or
application is withdrawn before the effective date
or a pre-effective stop order is issued under K.S.A.
17-12a306 and amendments thereto, the admin-
istrator shall retain the full amount of the regis-
tration fee.

(b) Regulation A offerings. Each application for
which an offering statement on form 1-A has been
filed with the SEC under regulation A, rule 251,
17 C.F.R. 230.251, as adopted by reference in
K.A R. 81-2-1, shall be filed by qualification under
K.S.A. 17-12a304, and amendments thereto.

(c) Post-effective amendments. If a post-effec-
tive amendment for material changes in infor-
mation or documents is required by K.S.A. 17-
12a305(j) and amendments thereto, the
amendment shall be filed within two business days
after an amendment is filed with the SEC for se-
curities registered by coordination, or within five
business days after a material change occurs for
securities registered by qualification.

The amendment filing shall include a cover let-
ter that explains the nature of the material
changes and copies of all amended documents
that are clearly marked to identify the material
changes. The registrant shall provide further ex-
planation or information upon request by the ad-
ministrator. Upon approval by the administrator,
the amendment may be filed electronically.

(d) Extensions of registration. The effective pe-
riod of a registration statement may be extended
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for an additional year after the original or previ-
ously extended registration period expires, or for
less than one year if the registered offering is com-
pleted and terminated in compliance with subsec-
tion (f).

(1) The following documents and fee shall be
required with each application submitted to ex-
tend the effective period of a registration
statement:

(A) Form KSC-1 or a uniform form or docu-
ment that includes the information required by
form KSC-1;

(B) a registration fee as specified in paragraph
(a)(5), based on the aggregate amount of securi-
ties to be offered during the extended effective
period; and

(C) one copy of the prospectus to be delivered
to prospective investors for offers during the ex-
tended period of effectiveness, which shall in-
clude audited financial statements for the most
recent fiscal year of the issuer, unless a prospectus
meeting this requirement is already on file with
the administrator. If the extension application is
filed before the most recent audited financial
statements are available, the issuer shall under-
take to file an updated prospectus containing the
statements no later than 90 days after the end of
the issuer’s fiscal year.

(2) The effective date of each extended regis-
tration shall be one year after the previous effec-
tive date.

(3) The due date for filing each extension ap-
plication shall be 10 business days before the date
on which the registration is due to expire.

(e) Abandoned applications. If an applicant for
registration of securities does not respond in writ-
ing within six months after receiving a written in-
quiry or deficiency letter from the administrator
or the applicant takes no action on a pending ap-
plication and fails to communicate in writing with
the administrator for six months, the application
shall be deemed abandoned. Each abandoned ap-
plication shall be disregarded, and a notice of
abandonment shall be issued by the administrator.
To obtain further consideration of an abandoned
application, the applicant shall file a new, com-
plete application.

(f) Final report. Upon completion of a regis-
tered offering or upon expiration of the effective
period of a registration statement that is not being
extended, the registrant shall file with the admin-
istrator a final report of sales of securities in this
state on form KSC-1 or a document that includes

the information required by form KSC-1. (Au-
thorized by K.S.A. 2005 Supp. 17-12a605(a); im-
plementing K.S.A 2005 Supp. 17-12a303, 17-
12a304, and 17-12a305, as amended by L. 2006,
Ch. 47, § 3; effective Jan. 1, 1966; amended, E-
70-15, Feb. 4, 1970; amended Jan. 1, 1971;
amended, T-88-29, Aug. 19, 1987; amended May
1, 1988; amended, T-81-8-23-91, Aug. 23, 1991;
amended Oct. 7, 1991; amended May 31, 1996;
amended Jan. 19, 2007.)

81-4-2. Small company offering regis-
tration (SCOR). (a) Any application for registra-
tion of securities by qualification may be filed us-
ing form U-7 as the disclosure document if the
issuer complies with the statement of policy re-
garding small company offering registration
(“SCOR statement of policy”) adopted by NASAA
on April 28, 1996, which is hereby adopted by
reference.

(b) Any SCOR application may be reviewed by
the administrator in coordination with one or
more securities administrators in other states
where the issuer has filed a SCOR application.

(c) A form of disclosure in a SCOR application
other than form U-7 may be allowed by the ad-
ministrator, including an application for coordi-
nated review under subsection (b), as provided
under K.A R. 81-6-1(b)(2). (Authorized by K.S.A.
2005 Supp. 17-12a605(a); implementing K.S.A.
2005 Supp. 17-12a304, 17-12a307, and 17-
12a608; effective March 25, 1991; amended Jan.
19, 2007.)

81-4-3. (Authorized by K.S.A. 17-1270(f);
implementing K.S.A. 17-1270(f); effective Nov.
12, 1991; revoked Oct. 26, 2001.)

81-4-4. Registration requirements for
not-for-profit issuers. Before the offer or sale of
any note, bond, debenture, or other evidence of
indebtedness by a not-for-profit issuer specified
in L. 2004, Ch. 154, § 6(7), and amendments
thereto, the issuer shall register the security pur-
suant to L. 2004, Ch. 154, § 14, and amendments
thereto, unless one of the following conditions is
met:

(a) The security or transaction is exempt under
any provision of the Kansas uniform securities act
other than L. 2004, Ch. 154, §6(7), and amend-
ments thereto.

(b) The issuer is excluded from the definition
of an investment company under section
3(c)(10)(B) of the investment company act of
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1940, 15 U.S.C. section 80a-3(c)(10)(B), as in ef-
fect on January 1, 2005 and hereby adopted by
reference. (Authorized by L. 2004, Ch. 154, §§
6(7) and 44(a); implementing L. 2004, Ch. 154, §
6(7); effective, T-81-8-22-05, Aug. 22, 2005; ef-
fective Dec. 16, 2005.)

Article 5.—EXEMPTIONS

81-5-1. (Authorized by K.S.A. 1982 Supp.
17-1270(f); implementing K.S.A. 1982 Supp. 17-
1261 (g); effective Jan. 1, 1966; amended E-77-
40, Aug. 12, 1976; amended Feb. 15, 1977,
amended, E-80-23, Dec. 12, 1979; amended May
1, 1980; amended May 1, 1983; revoked May 31,
1996.)

81-5-2. (Authorized by K.S.A. 1984 Supp.
17-1270(f); implementing K.S.A. 1984 Supp. 17-
1261 (h); effective May 1, 1983; amended, T-86-
38, Dec. 11, 1985; amended May 1, 1986; revoked
May 31, 1996.)

81-5-3. Exemption for isolated nonis-
suer transactions. (a) An “isolated nonissuer
transaction” under K.S.A. 17-12a202(1), and
amendments thereto, shall mean an offer or sale
of a security that meets both of the following
conditions:

(1) No 12-month period in which the date of
the sale can be included contains more than three
sales of the security in Kansas by the seller or
affiliates.

(2) No person offers or sells the security by
means of a general solicitation, except as permit-
ted under subsection (c).

(b) For purposes of this regulation, a husband
and wife shall be considered as one purchaser. A
corporation, partnership, limited liability com-
pany, association, joint stock company, trust, or
unincorporated organization shall be considered
as one purchaser unless the entity was organized
for the purpose of acquiring the purchased secu-
rities. If that is the case, each beneficial owner of
equity interest or equity securities in the entity
shall be considered a separate purchaser.

(c) For purposes of this regulation, if an offer
or sale is conducted through an issuer-controlled
trading system maintained in an electronic form
or another form for the purpose of facilitating
trades of that issuer’s securities between nonis-
suers, the offer or sale shall not be considered to
have been made by general solicitation. (Author-
ized by K.S.A. 2005 Supp. 17-12a605(a); imple-

menting K.S.A 2005 Supp. 17-12a202, as
amended by L. 2006, Ch. 47, § 2(1); effective, T-
83-40, Nov. 23, 1982; effective May 1, 1983;
amended, T-87-41, Dec. 8, 1986; amended May
1, 1987; amended June 28, 1993; amended May
31, 1996; amended Jan. 19, 2007.)

81-5-4. (Authorized by K.S.A. 17-1270(f);
implementing K.S.A. 17-1262(c); effective, T-83-
40, Nov. 23, 1982; effective May 1, 1983;
amended May 1, 1987; amended May 31, 1996;
revoked Jan. 19, 2007.)

81-5-5. (Authorized by K.S.A. 1982 Supp.
17-1270(f); implementing K.S.A. 1982 Supp. 17-
1262(f); effective, T-83-40, Nov. 23, 1982; effec-
tive May 1, 1983; revoked Jan. 19, 2007.)

81-5-6. Uniform limited offering exemp-
tion for rule 505 offerings. (a) Exemption.
Each transaction made in compliance with SEC
regulation D, rule 505, 17 C.F.R. 230.505, as
adopted by reference in K.A.R. 81-2-1, shall be
exempt from the registration requirements of
K.S.A. 17-12a301 through 17-12a306 and K.S.A.
17-12a504, and amendments thereto, if all of the
following requirements are met:

(1) No commission, finders fee, or other re-
muneration shall be paid or given, directly or in-
directly, for soliciting any prospective purchaser,
or in connection with the sale of securities in re-
liance on this exemption, unless the recipient is
appropriately registered in this state as a broker-
dealer or agent.

(2) No later than 15 days after the first sale of
the security in this state, the issuer shall pay the
fee specified in K.A.R. 81-5-8 and file a notice on
form D, including the appendix. The form D shall
be manually signed on part E by a person author-
ized by the issuer.

(3) Each sale to a non-accredited investor shall
be suitable for the investor, or the issuer and any
person acting on its behalf shall have reasonable
grounds to believe, and after making reasonable
inquiry shall believe, that the investment is suit-
able for the investor. Suitability shall be based
upon the facts disclosed by the investor concern-
ing the investor’s other security holdings, financial
situation, and needs. For the limited purpose of
this exemption only, it may be presumed that the
investment is suitable if it does not exceed 10 per-
cent of the investor’s liquid net worth.

(b) Disqualifications.

(1) The exemption under subsection (a) shall
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not be available if the issuer, any one of the is-
suer’s directors, officers, or general partners, any
beneficial owner of 10 percent or more of any
class of the issuer’s equity securities, any promoter
currently connected with the issuer in any capac-
ity, or any other person, other than a broker-
dealer currently registered under the act, who has
been or will be paid or given any commission or
similar remuneration in connection with an offer
or sale of the security meets any of the following
conditions:

(A) Has filed a registration statement that is
subject to a currently effective stop order entered
pursuant to any state law within five years before
the commencement of the offering;

(B) has been convicted, within five years before
commencement of the offering, of any felony or
misdemeanor in connection with the purchase or
sale of any security or any felony involving fraud
or deceit, including forgery, embezzlement, ob-
taining money under false pretenses, larceny, and
conspiracy to defraud;

(C) is subject to any current state administrative
order or judgment entered by a state securities
administrator within five years before the com-
mencement of the offering or is subject to any
state administrative order or judgment in which
fraud or deceit was found and the order or judg-
ment was entered within five years before the
commencement of the offering;

(D) is subject to any current state administra-
tive order or judgment that prohibits the use of
any exemption from registration in connection
with the purchase or sale of securities; or

(E) is subject to any order, judgment, or decree
of any court of competent jurisdiction temporarily
or preliminarily restraining or enjoining the per-
son from engaging in or continuing any conduct
or practice in connection with the purchase or sale
of any security or involving the making of any false
filing with any state, or is subject to any order,
judgment, or decree of any court of competent
jurisdiction entered within five years before the
commencement of the offering permanently re-
straining or enjoining the person from engaging
in or continuing any conduct or practice in con-
nection with the purchase or sale of any security
or involving the making of any false filing with any
state.

(2) Upon application by the issuer, disqualifi-
cation from the exemption specified in paragraph
(b)(1) may be waived in writing by the adminis-
trator under any of the following conditions:

(A) The issuer demonstrates that it did not
know and in the exercise of reasonable care could
not have known that a disqualification existed.

(B) The person subject to a disqualifying order
under paragraph (b)(1)(A) through (b)(1)(C) is
currently licensed to conduct securities-related
business in the state in which the administrative
order or judgment was entered against the person.

(C) The agency that created the basis for dis-
qualification determines, upon a showing of good
cause, that it is not necessary under the circum-
stances to disqualify the person from use of the
exemption, and the administrator concurs with
that determination.

(D) The issuer demonstrates good cause that a
disqualification should be waived by the
administrator.

(c) Effect of noncompliance. Each failure to
comply with a requirement of subsection (a) shall
constitute grounds for denying or revoking the ex-
emption for a security or transaction and shall be
grounds for other relief and sanctions under
K.S.A. 17-12a603 and 17-12a604, and amend-
ments thereto. However, upon application by the
offeror, the failure to comply shall not result in
loss of the exemption for any offer or sale to a
particular individual or entity if the administrator
determines that all of the following conditions are
met:

(1) The failure to comply did not pertain to a
condition directly intended to protect that partic-
ular individual or entity.

(2) The failure to comply was insignificant with
respect to the offering as a whole.

(3) A good faith and reasonable attempt was
made to comply with all applicable requirements
of subsection (a).

(d) Stacking of exemptions. Offers and sales
that are exempt under this regulation shall not be
combined with offers and sales exempt under any
other provision of the act or these regulations.

(e) Intrastate offerings. The exemption in sub-
section (a) shall be available to each issuer offering
and selling securities in reliance upon the federal
exemption for intrastate offerings in section
3(a)(11) of the federal securities act of 1933, 15
U.S.C. § T7c(a)(11), as adopted by reference in
K.A.R. 81-2-1, if the issuer complies with the
requirements of this regulation.

(f) Technical compliance insufficient. The ex-
emption in subsection (a) shall not be available for
any transaction that technically complies with this
regulation but is part of a plan or scheme to evade
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registration or the conditions or limitations explic-
itly stated in this regulation.

(g) Recordkeeping. The issuer shall maintain,
for at least five years, a written record of all in-
formation furnished by it to all offerees, and the
issuer shall file copies of the record with the ad-
ministrator upon written request. (Authorized by
K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A. 2005 Supp. 17-12a203; effective, T-83-40,
Nov. 23, 1982; effective May 1, 1983; amended
May 1, 1984; amended, T-87-28, Oct. 1, 1986;
amended May 1, 1987; amended, T-81-2-23-89,
Feb. 23, 1989; amended March 20, 1989;
amended, T-81-12-28-89, Dec. 28, 1989;
amended Jan. 15, 1990; amended Jan. 19, 2007.)

81-5-7. Exchange exemption. (a) A secu-
rity shall be exempt under K.SA. 17-
12a201(6)(A), and amendments thereto, if the se-
curity is listed or authorized for listing on any of
the following exchanges or if the security has sen-
iority equal to or greater than the seniority of a
security of the same issuer that is listed or au-
thorized for listing on any of the following
exchanges:

(1) The New York stock exchange;

(2) the American stock exchange;

(3) the NASDAQ global market, including the
global select market, or the NASDAQ capital mar-
ket of the NASDAQ stock market LLC;

(4) the Chicago board options exchange,
incorporated;

(5) tier I of the Philadelphia stock exchange,
inc.;

(6) tier I of the NYSE Arca, inc.; or

(7) the international securities exchange, LLC,
if the listed security is an option.

(b) Unless a security is described as small-cap
or the issuer is described as an emerging company
by the exchange, the security shall be exempt un-
der K.S.A. 17-12a201(6)(B), and amendments
thereto, if the security is listed or authorized for
listing on either of the following exchanges or if
the security has seniority equal to or greater than
the seniority of a security of the same issuer that
is listed or authorized for listing on either of the
following exchanges:

(1) The Chicago stock exchange; or

(2) tier II of the NYSE Arca, inc. (Authorized
by K.S.A. 2006 Supp. 17-12a605(a); implementing
K.S.A. 2006 Supp. 17-12a201(6) and 17-12a203;
effective, T-87-28, Oct. 1, 1986; amended May 1,
1987; amended Oct. 24, 1994; amended May 31,

1996; amended Oct. 26, 2001; amended Jan. 19,
2007; amended Aug. 15, 2008.)

81-5-8. Fees for exemption filings and
interpretive opinions. (a) A fee of $250 shall be
remitted with each form D or notice filed in con-
nection with the following exemptions:

(1) The uniform limited offering exemption for
rule 505 offerings as specified in K.A.R. 81-5-6;

(2) the accredited investor exemption as speci-
fied in K.A.R. 81-5-13; and

(3) the exemption for securities of agricultural
associations as specified in K.A.R. 81-5-18.

(b) A fee of $250 shall be remitted with each
request for a no-action letter or interpretive opin-
ion letter from the administrator. (Authorized by
K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A. 2005 Supp. 17-12a205 and 17-12a605(d);
effective, T-88-29, Aug. 19, 1987; amended May
1, 1988; amended Oct. 7, 1991; amended June 28,
1993; amended Dec. 19, 1997; amended Jan. 19,
2007.)

81-5-9. (Authorized by K.S.A. 17-1270(f);
implementing K.S.A. 17-1261(g) and 17-1259; ef-
fective Nov. 12, 1991; amended June 28, 1993;
amended May 31, 1996; revoked Dec. 19, 1997.)

81-5-10. Oil and gas exemptions. (a) Def-
initions. For purposes of this regulation, the fol-
lowing definitions shall apply:

(1) “Commission” shall be defined as specified
in K.A.R. 81-1-1. However, the term shall not in-
clude any interest in the oil and gas estate being
sold, including any overriding royalty interest and
any interest in the production from the oil and gas
estate, if the identity of the person or persons
owning or holding the interest and the extent of
the interest are fully disclosed to all purchasers.

(2) “Public auction” means the public sale of an
interest in an oil and gas royalty, lease, or mineral
deed to the highest bidder when the offer of the
interest and the bids are communicated through
open, public outcry and the sale is complete when
the auctioneer so announces by the fall of the
hammer or other customary manner.

(3) “Purchaser” means any individual, corpo-
ration, limited liability company, partnership, as-
sociation, joint stock company, trust, or unincor-
porated organization. However, if an entity was
organized for the specific purpose of acquiring the
oil or gas interests offered, each beneficial owner
of an equity interest or equity security in the entity
shall count as a separate purchaser.
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(b) Oil and gas transactions.

(1) K.S.A. 17-12a301 through 17-12a306 and
K.S.A. 17-12a401, 17-12a402, and 17-12a504, and
amendments thereto, shall not apply to any offer
or sale of any limited partnership interest, frac-
tional undivided interest, or certificate based
upon any fractional undivided interest involving
any oil or gas royalty, lease, or deed, including
subsurface gas storage and payments out of pro-
duction, if the land subject to the interest or cer-
tificate is located in Kansas and all sales are made
in accordance with one of the following
conditions:

(A) Each sale is made to a person who is or has
been during the preceding two years engaged pri-
marily in the business of drilling for, producing,
or refining oil or gas or whose corporate prede-
cessor, for a corporation, has been so engaged or
whose officers and two-thirds of the directors, for
a corporation having an existence of less than two
years, have each been so engaged.

(B) Sales are made to not more than a total of
32 purchasers without regard to whether the pur-
chasers reside within or without the state of Kan-
sas; the seller reasonably believes that every pur-
chaser is purchasing the interest or certificate for
investment purposes and not for resale; no general
solicitation is used in connection with the offer or
sale of the interest or certificate to any person;
and no commission is paid or given for the offer
or sale of the interest or certificate or the solici-
tation of prospective purchasers.

(C) Each sale involves property that produces
oil, gas, or petroleum products in paying quanti-
ties on the date of sale, and the seller, after the
sale, does not retain any ownership interest in or
control over the lease or the interest or interests
that are being sold.

(2) The exemption provided by this subsection
shall not be cumulative to or used in conjunction
with any other exemption provided under K.S.A.
17-12a202, and amendments thereto.

(c) Oil and gas auctions. The offer and sale of
any interest in an oil and gas royalty, lease, or min-
eral deed shall be exempt from the requirements
of K.S.A. 17-12a301 through 17-12a306 and
K.S.A. 17-12a401, 17-12a402, and 17-12a504, and
amendments thereto, if the interest is sold at a
public auction. (Authorized by K.S.A. 2005 Supp.
17-12a605(a); implementing K.S.A. 2005 Supp.
17-12a203; effective June 28, 1993; amended Jan.
19, 2007.)

81-5-11. (Authorized by and implementing
K.S.A. 17-1270(f); effective Jan. 31, 1994; revoked
Jan. 19, 2007.)

81-5-12. Solicitations of interest before
the filing of the registration statement. (a) Ex-
emption. Each offer, but not a sale, of a security
made by or on behalf of an issuer for the sole
purpose of soliciting an indication of interest in
receiving a prospectus for the security shall be ex-
empt from the requirements of K.S.A. 17-12a301
through 17-12a306 and K.S.A. 17-12a504 and
amendments thereto, if all of the following
requirements are met:

(1) The issuer shall be a business entity organ-
ized under the laws of the state of Kansas having,
both before and upon completion of the offering,
its principal office and a majority of its full-time
employees located in this state.

(2) At least 80 percent of the net proceeds from
the offering shall be used in connection with the
operations of the issuer in this state.

(3) The issuer shall not be engaged in or pro-
pose to engage in petroleum exploration or pro-
duction, mining, or other extractive industries and
shall not be a development stage company that
either has no specific business plan or purpose or
has indicated that its business plan is to engage in
merger or acquisition with an unidentified com-
pany or companies or other entity or person.

(4) The offeror shall intend to register the se-
curity in this state and conduct its offering pur-
suant to one of the following federal laws or reg-
ulations, as adopted by reference in K.A.R.
8§1-2-1:

(A) Section 3(a)(11) of the securities act of
1933;

(B) SEC regulation A, 17 C.F.R. 230.251 et
seq.; or

(C) rule 504 of SEC regulation D, 17 C.F.R.
230.504.

(5) Ten business days before the initial solici-
tation of interest under this regulation, the offeror
shall file with the administrator a solicitation of
interest form KSC-15 along with any other ma-
terials to be used to conduct solicitations of inter-
est, including the script of any broadcast to be
made and a copy of any notice to be published.

(6) Five business days before usage, the offeror
shall file with the administrator any amendments
to the foregoing materials or additional materials
to be used to conduct solicitations of interest, ex-
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cept for materials provided to a particular offeree
pursuant to a request by that offeree.

(7) No solicitation of interest form, script, ad-
vertisement, or other material shall be used to so-
licit indications of interest if the administrator has
instructed the offeror not to distribute the
material.

(8) Except for scripted broadcasts and pub-
lished notices, the offeror shall not communicate
with any offeree about the contemplated offering,
unless the offeree is provided with the most cur-
rent solicitation of interest form at or before the
time of the communication or within five days af-
ter the communication.

(9) During the solicitation of interest period,
the offeror shall not solicit or accept money or a
commitment to purchase securities.

(10) No sale shall be made until seven days after
the delivery of a prospectus to the purchaser.

(b) Each offeror shall comply with each of the
following requirements:

(1) Each published notice or script for broad-
cast shall contain at least the identity of the chief
executive officer of the issuer, a brief and general
description of its business and products, and the
following legends:

(A) “NO MONEY OR OTHER CONSIDER-
ATION IS BEING SOLICITED AND NONE
WILL BE ACCEPTED.”

(B) “NO SALES OF THE SECURITIES
WILL BE MADE OR COMMITMENT TO
PURCHASE ACCEPTED UNTIL DELIVERY
OF AN OFFERING CIRCULAR THAT IN-
CLUDES COMPLETE INFORMATION
ABOUT THE ISSUER AND THE
OFFERING.”

(C) “AN INDICATION OF INTEREST
MADE BY A PROSPECTIVE INVESTOR IN-
VOLVES NO OBLIGATION OR COMMIT-
MENT OF ANY KIND.”

(D) “THIS OFFER IS BEING MADE PUR-
SUANT TO AN EXEMPTION FROM REGIS-
TRATION UNDER THE FEDERAL AND
STATE SECURITIES LAWS. NO SALE MAY
BE MADE UNTIL THE OFFERING STATE-
MENT IS REGISTERED IN THIS STATE.”

(2) All communications with prospective inves-
tors made in reliance on this regulation shall cease
after a registration statement is filed in Kansas,
and no sale may be made until at least 20 calendar
days after the last communication made in reli-
ance on this regulation.

(3) A preliminary prospectus or its equivalent

may be used only in connection with an offering
for which indications of interest have been solic-
ited under this regulation if the offering is con-
ducted by a registered broker-dealer.

(c) Disqualifications. The exemption specified
in subsection (a) shall not be available to an of-
feror who knows, or in the exercise of reasonable
care should know, that the issuer or any one of its
officers, directors, 10 percent shareholders, or
promoters meets any of the following conditions:

(1) Has filed a registration statement that is
subject to a currently effective registration stop
order entered pursuant to any federal or state se-
curities law within five years before the filing of
the solicitation of interest form;

(2) has been convicted, within five years before
the filing of the solicitation of interest form, of any
felony or misdemeanor in connection with the of-
fer, purchase, or sale of any security, or any felony
involving fraud or deceit, including forgery, em-
bezzlement, obtaining money under false pre-
tenses, larceny, and conspiracy to defraud;

(3) is subject to any current federal or state ad-
ministrative enforcement order or judgment en-
tered by any state securities administrator or the
securities and exchange commission within five
years before the filing of the solicitation of interest
form;

(4) is subject to any federal or state administra-
tive enforcement order or judgment entered
within five years before the filing of the solicita-
tion of interest in which fraud or deceit was found;

(5) is subject to any federal or state administra-
tive enforcement order or judgment that prohib-
its, denies, or revokes the use of any exemption
from registration in connection with the offer,
purchase, or sale of securities; or

(6) is subject to any current order, judgment,
or decree of any court of competent jurisdiction
that temporarily, preliminarily, or permanently re-
strains or enjoins the party from engaging in or
continuing any conduct or practice in connection
with the purchase or sale of any security, or in-
volves the making of any false filing with the state,
entered within five years before the filing of the
solicitation of interest form.

(d) Effect of noncompliance.

(1) Failure to comply with any condition of sub-
section (a) shall constitute grounds for denying or
revoking the exemption for a specific security or
transaction and shall be grounds for other relief
and sanctions under K.S.A. 17-12a603 and 17-
12a604, and amendments thereto. However, upon

416



EXEMPTIONS

81-5-13

application by the offeror, the failure to comply
shall not result in the loss of the exemption for
any offer to a particular individual or entity if the
administrator determines that all of the following
conditions are met:

(A) The failure to comply did not pertain to a
condition directly intended to protect that partic-
ular individual or entity.

(B) The failure to comply was insignificant with
respect to the offering as a whole.

(C) A good faith and reasonable attempt was
made to comply with all applicable conditions of
subsection (a).

(2) Failure to comply with any requirement in
subsection (b) shall constitute grounds for deny-
ing or revoking the exemption for a specific se-
curity or transaction and shall be grounds for
other relief and sanctions under K.S.A. 17-12a603
and 17-12a604, and amendments thereto, but
shall not result in the loss of the exemption for the
entire offering.

(e) Waivers.

(1) Upon application by the offeror and the
showing of good cause, any condition of this ex-
emption may be waived in writing by the
administrator.

(2) Upon application by the offeror and the
showing of good cause, the disqualification spec-
ified in subsection (c¢) may be waived in writing by
the administrator under any of the following
circumstances:

(A) The person subject to the disqualification is
currently licensed or registered to conduct secu-
rities-related business in the state in which the
administrative order or judgment was entered
against the person.

(B) The broker-dealer employing the person is
registered in Kansas, and the form BD filed in
Kansas discloses the order, conviction, judgment,
or decree relating to the person.

(C) The agency that created the basis for dis-
qualification determines upon a showing of good
cause that it is not necessary under the circum-
stances that the exemption be denied, and the ad-
ministrator concurs with that determination.

(3) The absence of any objection or order by
the administrator with respect to any offer of se-
curities undertaken pursuant to this regulation
shall not be deemed to be a waiver of any condi-
tion of the regulation and shall not be deemed to
be a confirmation by the administrator of compli-
ance with this regulation.

(f) Integration. An offer made in reliance on

this regulation shall not result in a violation of the
registration requirements by virtue of being in-
tegrated with subsequent offers or sales of secu-
rities, unless the subsequent offers and sales
would be integrated under federal securities laws.

(g) Effect on other exemptions. Issuers on
whose behalf indications of interest are solicited
under this regulation shall not make offers or sales
in reliance on K.S.A. 17-12a202(1) or 17-
12a202(14) and amendments thereto, or K.A.R.
81-5-6, until six months after the last communi-
cation with a prospective investor made pursuant
to this regulation. (Authorized by K.S.A. 2005
Supp 17-12a605(a); implementing K.S.A. 2005
Supp. 17-12a202, as amended by L. 2006, Ch. 47,
§ 2(17) and K.S.A. 2005 Supp. 17-12a203; effec-
tive April 17, 1995; amended Jan. 19, 2007.)

81-5-13. Accredited investor exemption.
(a) Exemption. Each offer or sale of a security by
an issuer shall be exempt from the registration
requirements of K.S.A. 17-12a301 through 17-
12a306 and K.S.A. 17-12a504, and amendments
thereto, if each of the following requirements is
met:

(1) Sales shall be made only to persons who are
or whom the issuer reasonably believes to be ac-
credited investors, as defined in SEC regulation
D, rule 501(a), 17 C.F.R. § 230.501(a), as adopted
by reference in K.A.R. 81-2-1.

(2) The issuer shall reasonably believe that all
purchasers are purchasing for investment and not
with the view to or for resale in connection with
a distribution of the security. Each resale of a se-
curity sold in reliance on this exemption within 12
months of sale shall be presumed to be with a view
to distribution and not for investment, except a
resale pursuant to a registration statement effec-
tive under K.S.A. 17-12a305(h) and amendments
thereto or a resale to an accredited investor pur-
suant to an exemption available under the act.

(3) Each communication with a prospective in-
vestor shall meet the requirements of subsection
(d).

(4) Within 15 days after the first sale in this
state, the issuer shall file with the administrator a
notice of transaction on form D or the NASAA
model accredited investor exemption uniform no-
tice of transaction, a copy of the general an-
nouncement, and the fee specified in K.A.R. 81-
5-8.

(b) Disqualifications. The exemption specified
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in subsection (a) shall not be available to an issuer
under either of the following conditions:

(1) The issuer is in the development stage and
either has no specific business plan or purpose or
has indicated that its business plan is to engage in
a merger or acquisition with an unidentified com-
pany or companies, or other entity or person.

(2) The issuer, any of the issuer’s predecessors,
any affiliated issuer, any of the issuer’s directors,
officers, general partners, beneficial owners of
10% or more of any class of its equity securities,
any of the issuer’s promoters presently connected
with the issuer in any capacity, any underwriter of
the securities to be offered, or any partner, direc-
tor, or officer of the underwriter meets any of the
following conditions:

(A) Has filed a registration statement that is
subject to a currently effective registration stop
order entered by any state securities administrator
or the SEC within the last five years;

(B) has been convicted within the last five years
of any criminal offense in connection with the of-
fer, purchase, or sale of any security, or involving
fraud or deceit;

(C) is subject to any current state or federal
administrative enforcement order or judgment,
entered within the last five years, finding fraud or
deceit in connection with the purchase or sale of
any security; or

(D) is subject to any current order, judgment,
or decree of any court of competent jurisdiction,
entered within the last five years, temporarily,
preliminarily, or permanently restraining or en-
joining the party from engaging in or continuing
to engage in any conduct or practice involving
fraud or deceit in connection with the purchase
or sale of any security.

(c) Waivers. Upon application by the issuer, any
disqualification specified in paragraph (b)(2) may
be waived in writing by the administrator if one
of the following conditions is met:

(1) The party subject to the disqualification is
licensed or registered to conduct securities-re-
lated business in the state in which the order,
judgment, or decree creating the disqualification
was entered against the party.

(2) Before the first offer under this exemption,
the court or regulatory authority that entered the
order, judgment, or decree waives the disqualifi-
cation, and the administrator determines that
there was good cause for the waiver.

(3) The issuer establishes that it did not know
and, in the exercise of reasonable care and based

on a factual inquiry, could not have known that a
disqualification existed.

(d) Communication with prospective investors.

(1) A general announcement of a proposed of-
fering may be made and may be disseminated to
persons who are not accredited investors. How-
ever, the general announcement shall include only
the following information, unless additional infor-
mation is specifically authorized in writing by the
administrator:

(A) The name, address, and telephone number
of the issuer of the securities;

(B) the name, a brief description, and the price,
if known, of any security to be issued;

(C) a brief description of the business of the
issuer in 25 or fewer words;

(D) the type, number, and aggregate amount of
securities being offered;

(E) the name, address, and telephone number
of the person to contact for additional informa-
tion; and

(F) the following statements:

(i) Sales will be made only to accredited
investors;

(ii) no money or other consideration is being
solicited or will be accepted by way of this general
announcement; and

(iii) the securities have not been registered with
or approved by any state securities agency or the
United States securities and exchange commission
and are being offered and sold pursuant to an ex-
emption from registration.

(2) The issuer, in connection with an offer, may
provide information in addition to the general an-
nouncement under paragraph (d)(1) if the infor-
mation meets either of the following conditions:

(A) The information is delivered through an
electronic database that is restricted to persons
who have been prequalified as accredited
investors.

(B) The information is delivered after the issuer
reasonably believes that the prospective purchaser
is an accredited investor.

(3) No telephone solicitation shall be permit-
ted, unless, before placing the call, the issuer rea-
sonably believes that the prospective purchaser to
be solicited is an accredited investor. (Authorized
by K.S.A 2005 Supp. 17-12a605(a); implementing
K.S.A 2005 Supp. 17-12a203; effective Dec. 19,
1997; amended Jan. 19, 2007.)

81-5-14. Notice filings and fees for of-
ferings of investment company securities. (a)
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Before the initial offer in this state of a security
that is a federal covered security as described in
K.S.A. 17-12a302(a) and amendments thereto, an
investment company shall file the following for
each portfolio or series:

(1) A notice of intention to sell on form NF,
completed in accordance with the instructions to
the form; and

(2) a filing fee of $200 for a unit investment
trust or $500 for a portfolio or series of an invest-
ment company other than a unit investment trust.

(b) Upon written request of the administrator
and within the time period specified in the re-
quest, an investment company that has filed a reg-
istration statement under the securities act of
1933 shall file a form U-2 and a copy of any other
requested document that is part of the registration
statement or an amendment to the registration
statement filed with SEC.

(c) Each notice filed under subsection (a) shall
be effective for one year as provided by K.S.A. 17-
12a302(b), and amendments thereto. The notice
may be renewed on or before expiration by filing
a form NF and the appropriate fee as specified
under paragraph (a)(2).

(d) If the name of an investment company,
portfolio, or series changes, the investment com-
pany shall file an amended form NF and pay a fee
of $100 for each portfolio or series of the invest-
ment company that is affected by a name change.
The name change shall become effective in Kan-
sas when the amended form NF is filed with the
proper fee.

(e) If an investment company desires confir-
mation of filing or effectiveness of a form NF, the
investment company shall file an additional copy
of form NF with an addressed return envelope or
shall obtain confirmation through an electronic fil-
ing system as provided under subsection (f).

(f) Any investment company may file notice fil-
ings and fees electronically through a centralized
securities registration depository or other elec-
tronic filing system, in accordance with the pro-
cedures and controls established by that deposi-
tory or system and approved by the administrator.
(Authorized by K.S.A. 2005 Supp. 17-12a605(a);
implementing K.S.A. 2005 Supp. 17-12a302; ef-
fective Dec. 19, 1997; amended Jan. 19, 2007.)

81-5-15. Notice filings and fees for rule
506 offerings. (a) Each issuer of a security under
SEC rule 506, 17 C.F.R. 230.506, as in effect on
January 1, 2005 and hereby adopted by reference,

shall file a notice of sale on form D, including the
appendix, with the administrator within 15 days
after the first sale of the security in Kansas. The
form D and appendix shall be completed in ac-
cordance with the instructions for the form.

(b)(1) Fee for timely filing. Each issuer of a se-
curity specified in subsection (a) shall pay a fee of
$250 to the administrator with each timely filing
under subsection (a).

(2) Fee for late filing. If a form D, including
the appendix, is not filed as required by subsection
(a) within 15 days after the first sale of the security
in Kansas, the issuer of the security shall pay to
the administrator the greater of the following
amounts, unless the administrator agrees to assess
a lesser fee for good cause shown:

(A) $500; or

(B) one-tenth of one percent of the dollar value
of the securities that were sold to Kansas residents
before the date on which the form D is filed, not
to exceed $5,000.

(¢) This regulation shall not apply if the security
or transaction is exempt from registration under
any provision of the Kansas uniform securities act.

This regulation shall be effective on and after
December 20, 2005. (Authorized by L. 2004, Ch.
154, § 44(a); implementing L. 2004, Ch. 154, §
12(c); effective, T-81-8-22-05, Aug. 22, 2005; ef-
fective Dec. 20, 2005.)

81-5-16. Exemption for internet com-
munication. (a) General communication. Com-
munication concerning a security directed gen-
erally to anyone having access to the internet shall
not be deemed an offer under K.S.A. 17-12a301,
and amendments thereto, based solely on the in-
ternet communication if all of the following con-
ditions are met:

(1) The internet communication indicates that
the security is not being offered to residents of
Kansas.

(2) The internet communication is not specifi-
cally directed to any person in Kansas, and the
internet communication contains a mechanism,
including technical firewalls or other imple-
mented policies and procedures, designed reason-
ably to prevent direct communication with resi-
dents of Kansas.

(3) No sale of the security is made in Kansas as
a direct or indirect result of the internet com-
munication until the security is registered under
the act or unless the security is exempt from reg-
istration. For the purpose of determining whether
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the security is exempt, each sale made in Kansas
as a direct or indirect result of the internet com-
munication shall be deemed to be made through
a general solicitation.

(b) Communication by broker-dealers, agents,
investment advisers and investment adviser rep-
resentatives. A person who distributes informa-
tion on available products and services through
internet communications directed generally to
anyone having access to the internet shall not be
deemed to be transacting business in Kansas for
purposes of K.S.A. 17-12a401 through 17-12a404,
and amendments thereto, based solely on the in-
ternet communication if all of the following con-
ditions are met:

(1) The internet communication contains a leg-
end in which the following information is clearly
stated:

(A) The person cannot transact business in this
state as a broker-dealer, agent, investment advi-
ser, or investment adviser representative unless
the person is properly registered under the act or
exempt from registration.

(B) The person cannot provide individualized
communications or responses to prospective cus-
tomers or clients in this state to effect or attempt
to effect transactions in securities, or to render
personalized investment advice for compensation,
unless the person is properly registered under the
act or exempt from registration.

(2) The internet communication contains a
mechanism, which may include technical firewalls
or other implemented policies and procedures,
designed reasonably to ensure that before any di-
rect communication with prospective customers
or clients in this state, the person is properly reg-
istered under the act or exempt from registration.

(3) The internet communication is limited to
the dissemination of general information on prod-
ucts and services and does not involve effecting or
attempting to effect transactions in securities or
the rendering of personalized investment advice
in this state.

(4) For an agent or investment adviser repre-
sentative, the following conditions are met:

(A) The affiliation of the agent or investment
adviser representative with a broker-dealer or in-
vestment adviser is prominently disclosed within
the internet communication.

(B) The broker-dealer or investment adviser
with whom the agent or investment adviser rep-
resentative is associated retains responsibihty for
reviewing and approving the content of any inter-

net communication by the agent or investment ad-
viser representative.

(C) The broker-dealer or investment adviser
with whom the agent or investment adviser rep-
resentative is associated first authorizes the dis-
tribution of information on the particular products
and services through the internet communication.

(D) In disseminating information through the
internet communication, the agent or investment
adviser representative acts within the scope of the
authority granted by the broker-dealer or invest-
ment adviser.

(¢c) “Other electronic communication” under
K.S.A. 17-12a610(e), and amendments thereto,
shall not include internet communication.

(d) Nothing in this regulation shall create an
exemption from the antifraud provisions of K.S.A.
17-12a501 and 17-12a502, and amendments
thereto, or from the requirements of any other
provision of the act or these regulations. (Author-
ized by K.S.A. 2005 Supp. 17-12a605(a); imple-
menting K.S.A. 2005 Supp. 17-12a301, 17-
122401, 17-12a402, 17-12a403, 17-12a404,
17-12a608(c)(9) and 17-12a610(e); effective Jan.
19, 2007.)

81-5-17. Standard manuals exemption.
The following securities manuals shall be desig-
nated by the administrator for use under K.S.A.
17-12a202(2)(A)(iv) and amendments thereto:

(a) “Standard & poor’s manual of standard cor-
poration descriptions”; and

(b) “mergent’s manuals,” formerly known as
“moody’s manuals.” (Authorized by K.S.A. 2005
Supp. 17-12a605(a); implementing K.S.A. 2005
Supp. 17-12a202, as amended by L. 2006, Ch. 47,
§ 2(2); effective Jan. 19, 2007.)

81-5-18. Notice filing requirements for
securities of agricultural associations. (a) Ex-
emption. The sale of a security of a cooperative
organized under K.S.A. 17-1601 et seq., and
amendments thereto, to a person who is not a
member pursuant to K.S.A. 17-1606, and amend-
ments thereto, shall be exempt from the require-
ments of K.S.A. 17-12a301 through 17-12a306
and K.S.A. 17-12a504, and amendments thereto,
if the following requirements are met:

(1) The cooperative shall file a notice with the
administrator that includes the following items:

(A) A filing fee as specified in K.A.R. 81-5-8;

(B) a copy of any underwriting or selling
agreements;
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(C) a copy of the cooperative’s bylaws, operat-
ing agreement, or similar document;

(D) a copy of a prospectus that discloses all ma-
terial facts concerning the investment, including
the following information:

(i) The name and address of the cooperative;

(ii) a description of the security being offered;

(iii) the total amount of securities being issued,;

(iv) a brief summary of key aspects of the
offering;

(v) a description of the material risks associated
with the offering, which may include risk factors
related to unprofitable operations, unsound finan-
cial condition, absence of a market for the coop-
erative’s securities, inexperience of management,
and dependence upon a particular customer or
group of customers; risks affecting the industry as
a whole; and any other facts that tend to make the
offering more risky;

(vi) a description of the business or proposed
business;

(vii) a description of the proposed use of pro-
ceeds, in an itemized format;

(viii) a description of the responsibilities, ex-
perience, and compensation of directors, officers,
and any other persons having similar status or per-
forming similar functions for the cooperative;

(ix) a description of the plan of distribution for
the securities;

(x) a summary
capitalization;

(xi) a description of any pending litigation, ac-
tion, or proceeding to which the cooperative is a
party and that materially affects its business or as-
sets, and any litigation, action, or proceeding
known to be contemplated by governmental
authorities;

(xii) a description of the general federal and
state tax consequences of owning the security; and

(xiii) the historical financial statements for the
past three fiscal years or since the cooperative’s
inception, whichever period is shorter, that are in
conformity with GAAP, the most recent of which
have been audited by a CPA. If the balance sheet
in the financial statements is more than 120 days
old on the date the notice is filed with the admin-
istrator, then interim financial statements made in
conformity with GAAP and not more than 120
days old shall be included in the prospectus;

(E) a copy of any advertising materials or any
summaries of the offering document to be used
in the offer or sale of the securities in Kansas;

(F) a copy of the subscription agreement;

of the

cooperative’s

(G) the name, business address, and a brief de-
scription of the employment responsibilities of
each agent who will represent the cooperative in
the offer or sale of the securities in Kansas;

(H) a copy of the trust indenture if the offering
involves debt securities; and

(I) any other relevant information or document
requested by the administrator.

(2) If the security is a debt instrument, the co-
operative shall sell no more securities than it can
reasonably repay in the ordinary course of its op-
erations. The cooperative shall demonstrate, to
the administrator, its ability to repay the debt as
it comes due.

(3) If the security is a debt instrument issued to
finance the purchase or improvement of real
property, the cooperative shall demonstrate that
the project can be completed with the proposed
proceeds from the offering and other available
funds. The debt shall be secured by a trust inden-
ture that obligates the cooperative to make pay-
ments and to pledge properties owned or to be
acquired by the cooperative. The cooperative shall
provide an independent appraisal report to the ad-
ministrator and shall demonstrate that the value
of the pledged property is sufficient to secure the
debt.

(4) If the security is not subject to a firm un-
derwriting agreement, the proceeds shall be de-
posited and held in an escrow account until a
specified minimum amount of proceeds has been
deposited so that the cooperative can accomplish
the primary purpose of its financing plan or com-
plete a specified stage of a construction project in
which a mortgage can be recorded to secure the
debt.

(b) Review. Within 30 days after the notice is
filed under subsection (a), the notice filing and
related documents shall be reviewed by the ad-
ministrator, and a letter shall be issued by the ad-
ministrator either to advise the cooperative that
the administrator has no objection to the coop-
erative’s claim of exemption under this regulation
or to inform the cooperative that the filing is in-
complete or fails to meet the requirements for this
exemption. In reviewing the issuer’s compliance
with the conditions specified in subsection (a), the
analogous provisions of the statement of policy re-
garding church bonds, as adopted by reference in
KAR. 81-7-2, may be applied by the
administrator.

(c) Waivers. For good cause shown, the
requirements of this regulation may be waived, in
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whole or in part, by the administrator. (Author-
ized by K.S.A. 2005 Supp. 17-12a605(a); imple-
menting K.S.A. 2005 Supp. 17-12a201(8); effec-
tive Jan. 19, 2007.)

81-5-19. Cross-border trading exemp-
tion. (a) Exemption from broker-dealer registra-
tion. Each broker-dealer that is a resident of Can-
ada and has no place of business in Kansas shall
be exempt from registration under K.S.A. 17-
122401, and amendments thereto, if the broker-
dealer meets each of the following conditions:

(1) It is registered with or is a member of a self-
regulatory organization, stock exchange, or the
bureau des services financiers in Canada.

(2) It maintains in good standing its provincial
or territorial registration and its registration with
or membership in a self-regulatory organization,
stock exchange, or the bureau des services finan-
ciers in Canada.

(3) It effects or attempts to effect transactions
in securities only with or for the following
individuals:

(A) An individual who is a permanent resident
of Canada and who is temporarily resident in or
visiting Kansas, with whom the broker-dealer had
a bona fide customer relationship before the in-
dividual entered the state; or

(B) an individual who is present in this state and
whose transactions are in a Canadian self-directed
tax advantaged retirement account of which the
individual is the holder or contributor.

(b) Exemption from agent registration. Each
agent who represents a Canadian broker-dealer
meeting the conditions specified in subsection (a)
shall be exempt from the registration require-
ments of K.S.A. 17-12a402, and amendments
thereto, if the agent maintains in good standing
the agent’s provincial or territorial registration and
the agent effects or attempts to effect transactions
in Kansas only as permitted for a broker-dealer
under subsection (a).

(c) Transactional exemption from securities
registration. Each offer or sale of a security ef-
fected by a Canadian broker-dealer or agent who
is exempt from registration under subsection (a)
or (b) shall be exempt from the requirements of
K.S.A. 17-12a301 through 17-12a306 and 17-
12a504, and amendments thereto. (Authorized by
K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A. 2005 Supp. 17-12a203 and 17-12a401(d);
effective Jan. 19, 2007.)

81-5-20. Kansas venture capital, inc. ex-

emption. The offer or sale of any security issued
by Kansas venture capital, inc. (KVCI) or its suc-
cessors shall be exempt from the registration
requirements of K.S.A. 17-12a301 through 17-
12a306 and K.S.A. 17-12a504, and amendments
thereto. (Authorized by K.S.A. 2005 Supp. 17-
12a605(a); implementing K.S.A. 2005 Supp. 17-
12a203; effective Jan. 19, 2007.)

Article 6.—PROSPECTUS

81-6-1. Prospectus. (a) Filing. Each appli-
cation for the registration of securities shall in-
clude the prospectus to be used in connection
with the proposed securities offering.

(b) Form and content.

(1) Registration by coordination. Each prospec-
tus for a securities offering filed for registration
by coordination under K.S.A. 17-12a303, and
amendments thereto, shall contain the informa-
tion required in part I of the registration state-
ment filed by the issuer under the securities act
of 1933, unless the administrator modifies or
waives the requirements pursuant to K.S.A. 17-
12a307, and amendments thereto.

(2) Registration by qualification. Each prospec-
tus for a securities offering filed for registration
by qualification under K.S.A. 17-12a304, and
amendments thereto, shall contain the informa-
tion required by that statute unless the adminis-
trator modifies or waives the requirements pur-
suant to K.S.A. 17-12a304 or 17-12a307, and
amendments thereto. The prospectus may be sub-
mitted on one of the following forms that is ap-
plicable to the type of securities offering, in ac-
cordance with the instructions to the form:

(A) Part IT of SEC form 1-A, regulation A of-
fering statement under the securities act of 1933;

(B) part I of SEC form SB-2, registration state-
ment under the securities act of 1933;

(C) form U-7 if the issuer meets the require-
ments of K.A.R. 81-4-2; or

(D) any other form allowed by the administra-
tor, if the prospectus is filed in compliance with
the applicable requirements of the securities act
of 1933.

(c) Delivery requirements. As a condition of
registration under K.S.A. 17-12a304 and amend-
ments thereto, the issuer shall deliver a copy of
the entire prospectus to each person to whom an
offer is made, before or concurrently, with the
earliest of the events specified in K.S.A. 17-
12a304, and amendments thereto. (Authorized by
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K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A 2005 Supp. 17-12a303 and 17-12a304; ef-
fective Jan. 1, 1966; amended Jan. 1, 1971;
amended May 1, 1987; amended March 25, 1991;
amended May 31, 1996; amended Jan. 19, 2007.)

Article 7.—POLICY
RELATING TO REGISTRATION

81-7-1. General statements of policy for
registration of securities. (a) NASAA state-
ments of policy. Each registration statement shall
meet the requirements of each NASAA statement
of policy that is applicable to the issuer, registra-
tion statement, type of security, or other circum-
stances of the offering. The following NASAA
statements of policy are hereby adopted by
reference:

(1) “Statement of policy regarding corporate se-
curities definitions,” as amended on September
28, 1999;

(2) “statement of policy regarding the im-
poundment of proceeds,” as amended on Septem-
ber 28, 1999;

(3) “statement of policy regarding loans and
other material affiliated transactions,” as amended
on November 18, 1997;

(4) “statement of policy regarding options and
warrants,” as amended on September 28, 1999;

(5) “statement of policy regarding preferred
stock,” as amended on April 27, 1997;

(6) “statement of policy regarding promoter’s
equity investment,” as adopted on April 27, 1997;

(7) “statement of policy regarding promotional
shares,” as amended on September 28, 1999;

(8) “statement of policy regarding specificity in
use of proceeds,” as amended on September 28,
1999;

(9) “statement of policy regarding underwriting
expenses, underwriter’s warrants, selling expenses
and selling security holders,” as amended on Sep-
tember 28, 1999;

(10) “statement of policy regarding unsound fi-
nancial condition,” as amended on September 28,
1999; and

(11) “statement of policy regarding unequal
voting rights,” as adopted on October 24, 1991.

(b) Financial statements. Each registration
statement shall meet the requirements for finan-
cial statements under K.A.R. 81-7-3, unless the
administrator waives or modifies the require-
ments for good cause shown under one of the fol-
lowing circumstances:

(1) The registration statement contains finan-
cial statements that satisfy specific requirements
of a statement of policy adopted under subsection
(a) or another regulation, and the administrator
determines that the financial statements are suf-
ficient in light of the issuer, registration statement,
type of security, or other circumstances of the
offering.

(2) The registration statement was filed for reg-
istration by coordination under K.S.A. 17-12a303,
and amendments thereto, and contains financial
statements that satisfy SEC requirements.

(3) The registration statement was submitted
for coordinated review under K.S.A. 17-
12a608(c)(7), and amendments thereto, and the
administrator determines that a waiver or modi-
fication would promote uniformity with other
states. (Authorized by K.S.A. 2005 Supp. 17-
12a605(a); implementing K.S.A. 2005 Supp. 17-
12a306(b) and 17-12a608(c); effective Jan. 1,
1966; amended, E-70-15, Feb. 4, 1970; amended
Jan. 1, 1971; amended Jan. 1, 1972; amended, T-
88-65, Dec. 30, 1987; amended May 1, 1988;
amended Oct. 24, 1988; amended June 28, 1993;
amended Jan. 19, 2007.)

81-7-2. Statements of policy for specific
es of securities offerings. (a) If one of the
NASAA guidelines or statements of policy
adopted in subsection (b) applies to a securities
offering, the registration statement shall meet the
requirements of the applicable NASAA guideline
or statement of policy.

(b) The following NASAA guidelines and state-
ments of policy are hereby adopted by reference,
except as modified in paragraph (b)(13):

(1) “Registration of asset-backed securities,” as
amended on May 7, 2007;

(2) “registration of publicly offered cattle-feed-
ing programs,” as adopted on September 17,
1980;

(3) “statement of policy regarding church
bonds” and the related “cross reference sheet,” as
adopted on April 14, 2002;

(4) “statement of policy regarding church ex-
tension fund securities,” as amended on April 18,
2004;

(5) “registration of commodity pool programs,”
as amended and adopted on May 7, 2007;

(6) “statement of policy regarding debt securi-
ties,” as adopted on April 25, 1993;

(7) “equipment programs,” as amended on May
7, 2007;
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(8) “NASAA mortgage program guidelines,” as
amended on May 7, 2007;

(9) “registration of oil and gas programs,” as
amended on May 7, 2007;

(10) “omnibus guidelines,” as amended on May
7, 2007;

(11) “statement of policy regarding real estate
investment trusts,” as revised and adopted on May
7, 2007;

(12) “statement of policy regarding real estate
programs,” as revised on May 7, 2007; and

(13) “guidelines regarding viatical invest-
ments,” including appendix A, as in effect on Jan-
uary 1, 2006, which shall be modified as follows:

(A) In section I.B.14.a of the guidelines, the
phrase “[reference to state statute or most recent
version of the National Association of Insurance
Commissioners (“NAIC”) Model Viatical Settle-
ment Act]” shall be replaced with “K.S.A. 40-
5002(o0), and amendments thereto™;

(B) in section 1.B.16, the phrase “[broker
dealer]” shall be replaced with “broker-dealer,”
the term “[agent]” shall be replaced with “agent,”
and the phrase “[reference to statutory definition
of issuer]” shall be replaced with “K.S.A. 17-
12a102(17), and amendments thereto”;

(C) in section 1.B.17, the phrase “[reference to
state statute or most recent version of the NAIC
Model Viatical Settlement Act]” shall be replaced
with “K.S.A. 40-5002(n), and amendments
thereto™;

(D) in section III.B, the brackets shall be re-
moved, and the bracketed amounts shall remain
in effect;

(E) in section VI.14, the phrase “[NAIC Model
Viatical Settlement Act or similar viatical regula-
tory act of the particular state]” shall be replaced
with “viatical settlement act of 2002, K.S.A. 40-
5002 et seq., and amendments thereto”; and

(F) in the last sentence of section VI, the phrase
“[statutory reference]” shall be replaced with
“K.S.A. 17-12a411(d), and amendments thereto.”

(c) The omnibus guidelines adopted in para-
graph (b)(10) shall be applied to limited partner-
ship programs or other entities for which more
specific guidelines or statements of policy have
not been adopted by NASAA, unless the admin-
istrator waives or modifies the requirements of
the omnibus guidelines or applies other NASAA
guidelines or statements of policy for good cause
shown.

(d) In addition to the income and net worth
standards and other suitability requirements con-

tained within the NASAA guidelines and state-
ments of policy adopted under subsection (b), the
administrator may require that the registration
statement include a statement that recommends
or requires each purchaser to limit the purchaser’s
aggregate investment in the securities of the is-
suer and other similar investments to not more
than 10 percent of the purchaser’s liquid net
worth. For purposes of this subsection, liquid net
worth shall be defined as that portion of the pur-
chaser’s total net worth that is comprised of cash,
cash equivalents, and readily marketable securi-
ties, as determined in conformity with GAAP.

(e) Each registration statement subject to a
guideline or statement of policy adopted under
subsection (b) shall meet the requirements for fi-
nancial statements under K.A.R. 81-7-3, unless
the administrator waives or modifies the require-
ments for good cause shown under any of the fol-
l()wing circumstances:

(1) The registration statement contains finan-
cial statements that meet the specific require-
ments of another guideline or statement of policy
adopted under subsection (b) or another regula-
tion, and the administrator determines that the
financial statements are sufficient for the partic-
ular type of securities registration.

(2) The registration statement was filed for reg-
istration by coordination under K.S.A. 17-12a303,
and amendments thereto, and contains financial
statements that meet the SEC requirements.

(3) The registration statement was submitted
for coordinated review under K.S.A. 17-
12a608(c)(7) and amendments thereto, and the
administrator determines that a waiver or modi-
fication would promote uniformity with other
states.

(f) Each application for registration subject to
a guideline or statement of policy adopted under
subsection (b) shall include a cross-reference ta-
ble to indicate compliance with the various sec-
tions of the applicable guideline or statement of
policy. (Authorized by K.S.A. 2006 Supp. 17-
12a605(a); implementing K.S.A. 2006 Supp. 17-
12a306(b) and 17-12a608(c); effective June 28,
1993; amended May 31, 1996; amended Jan. 19,
2007; amended Aug. 15, 2008.)

81-7-3. Financial statements required
for securities registration. (a) The historical fi-
nancial statements in each registration statement
or prospectus required under the act shall be pre-
sented in conformity with GAAP. In addition,
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each of the financial statements shall be audited
by an independent CPA in accordance with stan-
dards of the PCAOB, or in accordance with gen-
erally accepted auditing standards in the United
States if the audit is not subject to standards of
the PCAOB, except under either of the following
circumstances:

(1) If an issuer complies with K.A.R. 81-4-2 or
K.AR. 81-7-2(b)(3), as applicable, the financial
statements in a registration statement filed by
qualification under K.S.A. 17-12a304, and amend-
ments thereto, may be reviewed by an independ-
ent CPA rather than audited.

(2) Interim financial statements in a registration
statement may be unaudited.

(b) Prospective financial statements may be in-
cluded in a registration statement or prospectus if
the prospective financial statements are presented
in the form of financial forecasts, conform with
guidelines established by the AICPA, and are ac-
companied by an examination report of an inde-
pendent CPA prepared in accordance with stan-
dards established by the AICPA. Prospective
financial statements shall not be delivered in con-
nection with an offer of securities, unless they are
included in the prospectus. (Authorized by K.S.A.
2005 Supp. 17-12a605(a); implementing K.S.A.
2005 Supp. 17-12a605(c); effective Jan. 19, 2007.)

Article 8.—EFFECTIVENESS AND
POST-EFFECTIVE REQUIREMENTS

81-8-1. (Authorized by K.S.A. 1986 Supp.
17-1270(f); implementing K.S.A. 17-1256; 17-
1257; 17-1264; effective Jan. 1, 1966; amended,
T-88-29, Aug. 19, 1987; amended May 1, 1988;
revoked May 31, 1996.)

Article 9.—ANNUAL REPORTS

81-9-1. (Authorized by K.S.A. 17-1270(f);
implementing K.S.A. 17-1259 as amended by SB
66; effective Jan. 1, 1966; amended, E-70-15, Feb.
4, 1970; amended Jan. 1, 1971; amended, T-88-
29, Aug. 19, 1987; amended May 1, 1988; revoked
May 31, 1996.)

Article 10.—ADVERTISING

81-10-1. Advertising. (a) Definitions. For
purposes of this regulation, the following defini-
tions shall apply:

(1) “Sales and advertising literature” shall mean

the following, if intended for distribution to pro-
spective investors:

(A) Any advertisement, pamphlet, circular, bro-
chure, form letter, or other written or electronic
sales literature or material; and

(B) any script for an oral advertisement or pro-
motional effort.

(2) “Tombstone advertisement” shall mean
sales and advertising literature in which the con-
tent is limited to the information specified in sub-
section (a) of SEC rule 134, as adopted by refer-
ence in K.A.R. 81-2-1.

(b) Filing requirement. Except as provided in
subsection (d), all sales and advertising literature
proposed to be used in connection with the sale
of securities in Kansas shall be filed with the ad-
ministrator at least five days before its proposed
use.

(c) False or misleading advertisements. Sales
and advertising literature shall not contain any
statement that is false or misleading in a material
respect or that is inconsistent with information
contained in a registration statement or offering
document. In addition, the sales and advertising
literature shall not omit to state any material fact
necessary to make a statement made, in the light
of the circumstances under which the statement
was made, not false or misleading. Sales and ad-
vertising literature shall be deemed to be false and
misleading if it contains any exaggerated state-
ments, emphasizes positive information while
minimizing negative information, or compares al-
ternative investments without disclosing all ma-
terial differences between the investments, in-
cluding expenses, liquidity, safety, and tax
features.

(d) Exception. A tombstone advertisement
placed in a newspaper, periodical, or other me-
dium shall not be subject to the requirements of
subsection (b) if the tombstone advertisement
contains the following information:

(1) A statement that the advertisement does not
constitute an offer to sell or the solicitation of an
offer to buy a security; and

(2) the name and address of a person from
whom a written prospectus can be obtained. (Au-
thorized by K.S.A. 2005 Supp. 17-12a504 and 17-
12a605(a); implementing K.S.A. 2005 Supp. 17-
12a504 and 17-12a505; effective Jan. 1, 1966;
amended, E-70-15, Feb. 4, 1970; amended Jan. 1,
1971; amended Jan. 19, 2007.)
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Article 11.—ADMINISTRATIVE
PROCEDURE

81-11-1. (Authorized by K.S.A. 17-1270(f);
effective Jan. 1, 1966; revoked May 1, 1984.)

81-11-2. Scope of administrative proce-
dure regulations. (a) This article is supplemental
to the Kansas administrative procedures act and
to administrative procedures otherwise provided
by the Kansas securities act.

(b) Ifitis in the interest of promoting substan-
tial justice, the commissioner may waive any pro-
vision of this article. (Authorized by K.S.A. 1984
Supp. 17-1270 and K.S.A. 17-1282; implementing
K.S.A. 17-1254, as amended by L. 1985, Ch. 8§,
Sec. 1, K.S.A. 17-1254a, K.S.A. 17-1260, as
amended by L. 1985, Ch. 88, Sec. 2, K.S.A. 1984
Supp. 17-1261, K.S.A. 1984 Supp. 17-1262, as
amended by L. 1985, Ch. 89, Sec. 1, K.S.A. 1984
Supp. 17-1265, K.S.A. 17-1266a, as amended by
L. 1985, Ch. 88, Sec. 4, K.S.A. 17-1277, and
K.S.A. 17-1281; effective May 1, 1984; amended,
T-86-38, Dec. 11, 1985; amended May 1, 1986.)

81-11-3. Form of pleadings. (a) Except as
otherwise provided by K.A.R. 81-2-1(d), each
written request, motion, notice, and other plead-
ing filed in any proceeding shall contain the cap-
tion “BEFORE THE SECURITIES COMMIS-
SIONER OF THE STATE OF KANSAS,” the
title of the proceeding, the docket number and
the name of the pleading, and shall be in substan-
tial compliance with K.S.A. 1984 Supp. 60-2702a,
Rule No. 111.

(b) Any oral statement or request not given on
the record during a proceeding and any letter,
memo, or note not in substantial compliance with
subsection (a) above shall not constitute a filing in
the proceeding. (Authorized by K.S.A. 1984 Supp.
17-1270 and K.S.A. 17-1282; implementing
K.S.A. 17-1254, as amended by L. 1985, Ch. 8§,
Sec. 1, K.S.A. 17-1254a, K.S.A. 17-1260, as
amended by L. 1985, Ch. 88, Sec. 2, K.S.A. 1984
Supp. 17-1261, K.S.A. 1984 Supp. 17-1262, as
amended by L. 1985, Ch. 89, Sec. 1, K.S.A. 17-
1266a, as amended by L. 1985, Ch. 88, Sec. 4,
K.S.A. 17-1277, and K.S.A. 17-1281; effective
May 1, 1984; amended, T-86-38, Dec. 11, 1985;
amended May 1, 1986.)

81-11-4. Summary adjudicative pro-
ceedings. The commissioner may grant an appli-
cation, registration, certification, license, exemp-
tion or effectiveness by summary adjudicative

proceeding. (Authorized by K.S.A. 1984 Supp. 17-
1270 and K.S.A. 17-1282; implementing K.S.A.
17-1254, as amended by L. 1985, Ch. 88, Sec. 1,
K.S.A. 17-1254a, K.S.A. 17-1256, K.S.A. 17-1257,
K.S.A. 17-1258, K.S.A. 1984 Supp. 17-1261,
K.S.A. 1984 Supp. 17-1262, as amended by L.
1985, Ch. 89, Sec. 1, K.S.A. 17-1277, K.S.A. 17-
1281, as amended by L. 1984 Ch. 313, Sec. 13,
and L. 1984, Ch. 313, Sec. 37; effective May 1,
1984; amended, T-86-38, Dec. 11, 1985; amended
May 1, 1986.)

81-11-5. Request for hearing. (a) When
the commissioner has entered any emergency or
summary order or given notice of intent to issue
any order, an aggrieved party may file a written
request for a hearing. The request shall be filed
in the office of the commissioner within 30 days
of service of the order or notice of intent.

(b) The request for hearing shall contain the
following:

(1) the title of the matter as written on the
commissioner’s order or notice;

(2) the docket number of the matter;

(3) arequest for a hearing and if allegations of
the commissioner’s staff are disputed and the ag-
grieved party desires a formal adjudicatory pro-
ceeding, a statement to that effect;

(4) a detailed statement of what allegations in
the stafl’s pleadings are disputed by the aggrieved
party. All allegations not disputed in the request
shall be found to be admitted by the aggrieved
party;

(5) the name, address, and phone number of
any local and any foreign counsel; and

(6) asworn verification by the requesting party
that the contents of the request are true. If the
aggrieved party is an individual, the verification
shall be signed by the individual. If the aggrieved
party is a corporation, the verification shall be
signed by the president or the chairman of the
board of directors. If the aggrieved party is a part-
nership, the verification shall be signed by a gen-
eral partner. If the aggrieved party is a govern-
mental unit, the verification shall be signed by the
highest official in the unit or a deputy.

(c) Failure of an aggrieved party to file a re-
quest for hearing in substantial compliance with
this section shall constitute grounds for denial of
the request.

(d) No hearing shall be granted to an aggrieved
party unless a timely request for hearing has been
filed, but the commissioner may grant a hearing
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upon the commissioner’s own motion or upon the
request of the commissioner’s staff. (Authorized
by K.S.A. 1984 Supp. 17-1270 and K.S.A. 17-
1282; implementing K.S.A. 17-1254, as amended
by L. 1985, Ch. 88, Sec. 1, K.S.A. 17-1254a, K.S.A.
17-1260, as amended by L. 1985, Ch. 88, Sec. 2,
K.S.A. 1984 Supp. 17-1261, K.S.A. 1984 Supp. 17-
1262, as amended by L. 1985, Ch. 89, Sec. 1,
K.S.A. 17-1266a, as amended by L. 1985 Ch. 8§,
Sec. 4, K.S.A. 17-1277, and K.S.A. 17-1281; ef-
fective May 1, 1984; amended, T-86-38, Dec. 11,
1985; amended May 1, 1986.)

81-11-6. Conference adjudicative pro-
ceedings. Unless an aggrieved party has re-
quested a formal adjudicatory proceeding in ac-
cordance with K.A.R 81-11-5(b) (3) and has
disputed staff allegations in accordance with
K.AR. 81-11-5(b) (4), or unless another type of
proceeding is ordered or otherwise required, any
proceeding granted shall be a conference adjudi-
cative proceeding. (Authorized by K.S.A. 1984
Supp. 17-1270; and K.S.A. 17-1282; implement-
ing K.S.A. 17-1254, as amended by L. 1985, Ch.
88, Sec. 1, K.S.A. 17-1254a, K.S.A. 17-1260, as
amended by L. 1985, Ch. 88, Sec. 2, K.S.A. 1984
Supp. 17-1261, K.S.A. 1984 Supp. 17-1262, as
amended by L. 1985, Ch. 89, Sec. 1, K.S.A. 17-
1266a, as amended by L. 1985, Ch. 88, Sec. 4,
K.S.A. 17-1277, K.S.A. 17-1281, as amended by
L. 1984, Ch. 313, Sec. 13, and L. 1984, Ch. 313,
Sec. 33; effective May 1, 1984; amended, T-86-
38, Dec. 11, 1984; amended May 1, 1986.)

81-11-7. Appearances. (a) The filing of a
request for hearing shall constitute a general ap-
pearance before the commissioner by the request-
ing party and shall act as an acknowledgment that
service of the order or notice was complete upon
the requesting party. No special appearance shall
be recognized.

(b) If an aggrieved party appears in any pro-
ceeding with an attorney, service upon the ag-
grieved party is complete upon service of the
attorney.

(c) Any attorney who will appear with an ag-
grieved party and who was not named in the re-
quest for hearing, shall file a written appearance
stating the attorney’s name, address and tele-
phone number, and specifying whom the attorney
will represent in the proceeding.

(d) The person who signed the verification on
the request for hearing shall appear personally at
the hearing. Failure to so appear shall constitute

grounds for default against the aggrieved party
who filed the request for hearing. Appearance by
attorney only or by another controlling person
shall be insufficient unless permitted by the com-
missioner for good cause shown. Any person so
permitted to appear shall verify an amended re-
quest for hearing. (Authorized by K.S.A. 1984
Supp. 17-1270; and K.S.A. 17-1282; implement-
ing K.S.A. 17-1254, as amended by L. 1985, Ch.
88, Sec. 1, K.S.A. 17-1254a, K.S.A. 17-1260, as
amended by L. 1985, Ch. 88, Sec. 2, K.S.A. 1984
Supp. 17-1261, K.S.A. 1984 Supp. 17-1262, as
amended by L. 1985, Ch. 89, Sec. 1, K.S.A. 17-
1266a as amended by L. 1985, Ch. 88, Sec. 4,
K.S.A. 17-1277, and K.S.A. 17-1281; effective
May 1, 1984; amended, T-86-38, Dec 11, 1985;
amended May 1, 1986.)

81-11-8. Formal adjudicative proceed-
ings. (a) Formal adjudicative proceedings shall be
conducted on a trial format unless the presiding
officer finds that deviation from a trial format is
necessary to aid in ascertaining the facts or for the
convenience of the presiding officer, a witness or
a party.

(b) No witness shall testify by telephone or
other electronic means unless by agreement of the
parties. (Authorized by K.S.A. 1984 Supp. 17-
1270 and K.S.A. 17-1282; implementing K.S.A.
17-1254, as amended by L. 1985, Ch. 88, Sec. 1,
K.S.A. 17-1254a, K.S.A. 17-1260, as amended by
L. 1985, Ch. 88, Sec. 2, K.S.A. 1984 Supp. 17-
1261, K.S.A. 1984 Supp. 17-1262, as amended by
L. 1985, Ch. 89, Sec. 1, K.S.A. 17-1266a, as
amended by L. 1985, Ch. 88, Sec. 4, K.S.A. 17-
1277, and K.S.A. 17-1281; effective May 1, 1984;
amended, T-86-38, Dec. 11, 1985; amended May
1, 1986.)

81-11-9. Subpoenas. (a) Subpoenas may
be served upon any party or upon any controlling
person of any party by serving the attorney for the
party.

(b) If any party or any controlling person of any
party fails to testify or produce items when so sub-
poenaed and the presiding officer finds that the
evidence would be relevant to the proceeding, the
presiding officer may make such orders as are pro-
vided for by paragraphs (A), (B) and (C) of K.S.A.
60-237(b)(2). (Authorized by K.S.A. 1984 Supp.
17-1270 and K.S.A. 17-1282; implementing
K.S.A. 17-1254, as amended by L. 1985, Ch. 88,
Sec. 1, K.S.A. 17-1254a, K.S.A. 17-1260, as
amended by L. 1985, Ch. 88, Sec. 2, K.S.A. 1984

427



81-11-10

OFFICE OF THE SECURITIES COMMISSIONER

Supp. 17-1261, K.S.A. 1984 Supp. 17-1262, as
amended by L. 1985, Ch. 89, Sec. 1, K.S.A. 17-
1266a, as amended by L. 1985, Ch. 88, Sec. 4,
K.S.A. 17-1277, and K.S.A. 17-1281; effective
May 1, 1984; amended, T-86-38, Dec. 11, 1985;
amended May 1, 1986.)

81-11-10. Evidence. The presiding officer
may relax the rules of evidence if it will aid in
ascertaining the facts. The presiding officer shall
admit hearsay evidence not otherwise admissible:

(a) unless a party objects to the proffered evi-
dence and states that;

(1) the party knows that a fact contained
therein and offered to prove the truth of the mat-
ter is false; or

(2) the party does not know whether a fact con-
tained therein and offered to prove the truth of
the matter is true and the presiding officer finds
that after being given a reasonable time the party
has been unable to ascertain the truth of the mat-
ter and has made a diligent effort to do so; or

(b) if the presiding officer finds that the evi-
dence will aid in ascertaining the facts; or

(c) if the evidence proffered consists of an-
swers to questionnaires directed to persons alleg-
edly solicited to purchase or sell securities who are
so numerous that it is impractical to call them as
witnesses, all answers to questionnaires which
were returned to the questioning party are prof-
fered, and the evidence is offered to show a pat-
tern in the alleged solicitations or in the class of
persons allegedly solicited. The presiding officer
may allow any other party a reasonable time to
direct cross-examination questionnaires to and re-
ceive answers from such or similar persons alleg-
edly solicited. (Authorized by K.S.A. 1984 Supp.
17-1270 and K.S.A. 17-1282; implementing
K.S.A. 17-1254, as amended by L. 1985, Ch. 8§,
Sec. 1, K.S.A. 17-1254a, K.S.A. 17-1260, as
amended by L. 1985, Ch. 88, Sec. 2, K.S.A. 1984
Supp. 17-1261, K.S.A. 1984 Supp. 17-1262, as
amended by L. 1985, Ch. 89, Sec. 1, K.S.A. 17-
1266a, as amended by L. 1985, Ch. 88, Sec. 4,
K.S.A. 17-1277, and K.S.A. 17-1281; effective
May 1, 1984; amended, T-86-38, Dec. 11, 1985;
amended May 1, 1986.)

81-11-11. Hearing officers. (a) In any
proceeding initiated under a provision of the Kan-
sas securities act which requires a final determi-
nation by the commissioner, a hearing officer may
be appointed by the commissioner to conduct the
proceeding.

(b) Upon the written request of a party, any
interim ruling of the hearing officer may be mod-
ified by the commissioner, but no hearing on the
request is required to be provided. (Authorized
by K.S.A. 1992 Supp. 17-1270; implementing
K.S.A. 1992 Supp. 17-1254, K.S.A. 17-1260 and
17-1266a; effective May 1, 1984; amended, T-86-
38, Dec. 11, 1985; amended May 1, 1986;
amended June 28, 1993.)

81-11-12. Immunity. Any person claiming
privilege against self-incrimination in matters de-
scribed by K.S.A. 1984 Supp. 17-1265 shall do so
personally and not by attorney or other person.
No person after claiming the privilege shall be
considered compelled unless the claimant is first
granted immunity by the commissioner or the
commissioner’s designee. A hearing officer shall
not have the power to grant immunity. (Author-
ized by K.S.A. 1984 Supp. 17-1270 and K.S.A. 17-
1282; implementing K.S.A. 1984 Supp. 17-1265
and K.S.A. 17-1281; effective May 1, 1984;
amended, T-86-38, Dec. 11, 1985; amended May
1, 1986).

Article 12.—NON-PROFIT
CORPORATIONS

81-12-1. (Authorized by K.S.A. 17-1261(h);
effective, E-70-15, Feb. 4, 1970; effective Jan. 1,
1971; revoked May 1, 1983.)

Article 13.—INSTRUCTION PROGRAMS
FOR AGENT LICENSING

81-13-1. (Authorized by K.S.A. 17-1270(f);
effective Jan. 1, 1972; revoked May 31, 1996.)

Article 14.—INVESTMENT ADVISERS
AND INVESTMENT ADVISER
REPRESENTATIVES

81-14-1. Registration procedures for in-
vestment advisers and investment adviser
representatives. (a) General provisions.

(1) Each applicant shall be at least 18 years of
age. If the applicant is not an individual, then the
directors, officers, or managing partners of the ap-
plicant shall be at least 18 years of age.

(2) Each applicant shall be registered or quali-
fied to engage in business as an investment adviser
or investment adviser representative in the state
of the applicant’s principal place of business.

(3) Each registered investment adviser shall
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maintain registration under the act for at least one
investment adviser representative.

(b) Application requirements for investment
advisers.

(1) Initial application.

(A) TARD filing requirements. Each applicant
for initial registration as an investment adviser
shall complete form ADV in accordance with the
form instructions and shall file the form, including
parts 1 and 2 and all applicable schedules, with
the IARD. In addition, the applicant shall submit
to the TARD the fee required by K.A.R. 81-14-2
and any reasonable fee charged by the NASD for
filing through the IARD system.

(B) Direct filing requirements. Each applicant
for initial registration as an investment adviser
shall file the following documents with the admin-
istrator, unless the documents are filed electron-
ically with the IARD:

(i) A copy of the investment adviser’s surety
bond, if a surety bond is required under K.A.R.
81-14-9(c);

(ii) the proposed client contract written in ac-
cordance with K.A.R. 81-14-5(d)(13);

(iii) a privacy policy written in accordance with
K.AR. 81-14-5(d)(12)(B);

(iv) supervisory procedures written in accord-
ance with K.A.R. 81-14-4(b)(19);

(v) financial statements that demonstrate com-
pliance with the requirements of K.A.R. 81-14-
9(d);

(vi) a brochure written in accordance with
K.A.R. 81-14-10(b), unless the applicant intends
to use part 2 of form ADV as its brochure; and

(vii) any other document related to the appli-
cant’s business, if requested by the administrator.

(2) Annual renewal. The application for annual
renewal registration as an investment adviser shall
be filed with the TARD. The application for an-
nual renewal registration shall include the fee re-
quired by K.A.R. 81-14-2 and any reasonable fee
charged by the NASD for filing through the IARD
system.

(3) Updates and amendments.

(A) Each investment adviser shall file with
TIARD, in accordance with the instructions in form
ADV, any amendments to the investment advi-
ser’s form ADV. An amendment shall be consid-
ered to be filed promptly if the amendment is
filed within 30 days of the event that requires the
filing of the amendment.

(B) Within 90 days after the end of an invest-
ment adviser’s fiscal year, the investment adviser

shall file with the IARD an annual updating
amendment to form ADV.

(c) Application requirements for investment ad-
viser representatives.

(1) Initial application. Each applicant for initial
registration as an investment adviser representa-
tive under the act shall complete form U-4 in ac-
cordance with the form instructions and shall file
the form U-4 with the CRD, except as otherwise
provided by order of the administrator. The ap-
plication for initial registration shall include the
following items:

(A) Proof of compliance by the investment ad-
viser representative with the examination require-
ments of subsection (e);

(B) the fee required by K.A.R. 81-14-2; and

(C) any reasonable fee charged by the NASD
for filing through the CRD system.

(2) Annual renewal. The application for annual
renewal registration as an investment adviser rep-
resentative shall be filed with the CRD. The ap-
plication for annual renewal registration shall in-
clude the fee required by K.A.R. 81-14-2 and any
reasonable fee charged by the NASD for filing
through the CRD system.

(3) Updates and amendments. Each investment
adviser representative shall be under a continuing
obligation to update the information required by
form U-4 as changes occur. Each investment ad-
viser representative and any associated investment
adviser shall file promptly with the CRD any
amendments to the representative’s form U-4. An
amendment shall be considered to be filed
promptly if the amendment is filed within 30 days
of the event that requires the filing of the
amendment.

(d) Effective date of registration.

(1) Initial registration. Each registration shall
become effective on the 45th day after the com-
pleted application is filed, unless the application
is approved earlier by the administrator. However,
if the administrator or the administrator’s staff has
notified the applicant of deficiencies in the appli-
cation, the application shall not be considered
complete until an amendment is filed to resolve
the deficiencies.

(2) Transfer of employment or association. If
an investment adviser representative terminates
employment by or association with an investment
adviser registered under the act or a federal cov-
ered investment adviser who has filed a notice un-
der K.S.A. 17-12a405, and amendments thereto,
and begins employment by or association with an-

429



81-14-2

OFFICE OF THE SECURITIES COMMISSIONER

other investment adviser registered under the act
or a federal covered investment adviser who has
filed a notice under K.S.A. 17-12a405, and
amendments thereto, and the successor invest-
ment adviser or federal covered investment advi-
ser files an application for registration for the in-
vestment adviser representative within 30 days
after the termination, then the application shall
become effective in accordance with K.S.A. 17-
12a408(b), and amendments thereto.

(e) Examination requirements.

(1) General requirements. Each individual ap-
plying to be registered as an investment adviser
or investment adviser representative under the act
shall provide the administrator with proof of ob-
taining a passing score on either of the following:

(A) The series 65 uniform investment adviser
law examination; or

(B) the series 7 general securities representa-
tive examination and the series 66 uniform com-
bined state law examination.

(2) Requirements for individuals registered on
January 1, 2000. An individual who was registered
as an investment adviser or investment adviser
representative in any jurisdiction in the United
States on January 1, 2000, shall not be required
to satisfy the examination requirements for con-
tinued registration, except under either of the fol-
lowing conditions:

(A) If the administrator requires examinations
for any individual found to have violated any state
or federal securities law; or

(B) if the administrator requires examinations
for any individual whose registration has lapsed,
as specified in paragraph (e)(3).

(3) Lapsed registration. If an individual has met
the examination requirements of paragraph (e)(1)
but has not been registered as an agent or invest-
ment adviser representative in any jurisdiction for
the previous two years, the individual shall be re-
quired to comply with the examination require-
ments of paragraph (e)(1) again before applying
for registration.

(4) Waivers. The examination requirement may
be waived or modified by the administrator for
good cause shown, and the examination require-
ment shall not apply to any individual who cur-
rently holds one of the following professional
designations:

(A) Certified financial planner (CFP), awarded
by the certified financial planner board of stan-
dards, inc.;

(B) chartered financial consultant (ChFC),

awarded by the American college, Bryn Mawr,
Pennsylvania;

(C) personal financial specialist (PFS), awarded
by the American institute of certified public
accountants;

(D) chartered financial analyst (CFA), awarded
by the institute of chartered financial analysts;

(E) chartered investment counselor (CIC),
awarded by the investment counsel association of
America, inc.; or

(F) any other professional designation that the
administrator may by regulation or order
recognize.

(f) Expiration,
termination.

(1) Each registration shall expire on December
31, and each application for renewal shall be filed
not later than the deadline established by the
TIARD or CRD.

(2) When an investment adviser representa-
tive’s association with an investment adviser is dis-
continued or terminated, the investment adviser
shall immediately file a form U-5 with the CRD.
If the investment adviser representative com-
mences association with another investment ad-
viser, that investment adviser shall file an initial
application for registration for the investment ad-
viser representative.

(3) If an investment adviser desires to withdraw
from registration or if registration is terminated
by the administrator, the investment adviser shall
immediately file a form ADV-W with the TARD.
The form ADV-W shall be completed in accord-
ance with the instructions to the form.

(4) Termination of an investment adviser’s reg-
istration for any reason shall automatically consti-
tute cancellation of the registration of each in-
vestment adviser representative that is affiliated
with the investment adviser.

(5) Each application that has been on file for
six months without any action taken by the appli-
cant shall be considered withdrawn. (Authorized
by K.SA. 2006 Supp. 17-12a406 and 17-
12a605(a); implementing K.S.A. 2006 Supp. 17-
12a406, 17-12a407, and 17-12a408; effective Oct.
26, 2001; Aug. 18, 2006; amended Aug. 15, 2008.)

81-14-2. Investment advisers, invest-
ment adviser representatives, and federal
covered investment advisers; registration
fees. (a) The fee for initial registration or renewal
of the registration of an investment adviser shall
be $100.

renewal, withdrawal, and
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(b) The fee for initial registration or renewal of
the registration of an investment adviser repre-
sentative shall be $55.

(c) The fee for an initial notice filing or a re-
newal notice filing for a federal covered invest-
ment adviser shall be $100. (Authorized by K.S.A.
17-12a605(a); implementing K.S.A. 17-12a410;
effective Oct. 26, 2001; amended Aug. 18, 2006;
amended Dec. 19, 2008.)

81-14-3. (Authorized by K.S.A. 2000 Supp.
17-1270; implementing K.S.A. 2000 Supp. 17-
1253; effective Oct. 26, 2001; revoked Aug. 18,
2006.)

81-14-4. Recordkeeping requirements
for investment advisers. (a) Definitions. For
purposes of this regulation, the following defini-
tions shall apply:

(1) “Control” means the power to exercise a
controlling influence over the management or
policies of a company, unless the power is solely
the result of an official position with the company.
Each person who owns beneficially, either directly
or through one or more controlled companies,
more than 25 percent of the voting securities of a
company shall be presumed to control the
company.

(2) “Discretionary power” shall not include dis-
cretion regarding the price or the time at which a
transaction is to be effected if the client has di-
rected or approved the purchase or sale of a def-
inite amount of a particular security before the
order is given by the investment adviser.

(3) “Investment supervisory services” means
the giving of continual advice about the invest-
ment of funds on the basis of each client’s indi-
vidual needs.

(4) “Solicitor” means any person or entity who,
for compensation, acts as an agent of an invest-
ment adviser in referring potential clients.

(b) Except as otherwise provided in subsection
(j) of this regulation, each investment adviser reg-
istered or required to be registered under the act
shall make and keep true, accurate, and current
all of the following books, ledgers, and records:

(1) Each investment adviser shall maintain a
journal or journals, including cash receipts and
disbursements records, and any other records of
original entry forming the basis of entries in any
ledger.

(2) Each investment adviser shall maintain gen-
eral and auxiliary ledgers or other comparable re-

cords reflecting asset, liability, equity, capital, in-
come, and expense accounts.

(3)(A) Each investment adviser shall maintain
memoranda concerning orders, instructions,
modifications, or cancellations, including memo-
randa of the following:

(i) Each order given by the investment adviser
for the purchase or sale of any security;

(ii) any instruction received by the investment
adviser from the client concerning the purchase,
sale, receipt, or delivery of a particular security;
and

(iii) any modification or cancellation of an order
or instruction.

(B) Each memorandum shall show the follow-
ing information:

(i) The terms and conditions of the order, in-
struction, modification, or cancellation;

(ii) the name of the person connected with the
investment adviser who recommended the trans-
action to the client and the name of the person
who placed the order;

(iii) the account for which the order, instruc-
tion, modification, or cancellation was entered;

(iv) the date of entry; and

(v) the bank, broker, or dealer by or through
whom the transaction was executed, if
appropriate.

(C) Each order entered pursuant to the exercise
of discretionary power shall be so designated.

(4) Each investment adviser shall maintain all
checkbooks, bank statements, canceled checks,
and cash reconciliations.

(5) Each investment adviser shall maintain all
bills or statements, paid or unpaid, relating to the
adviser’s business as an investment adviser.

(6) Each investment adviser shall maintain all
trial balances, financial statements, and internal
audit working papers relating to the adviser’s busi-
ness as an investment adviser. For purposes of this
paragraph, “financial statements” shall mean a
balance sheet prepared in accordance with gen-
erally accepted accounting principles, an income
statement, a cash flow statement, and a net worth
computation if a net worth computation is re-
quired by K.A.R. 81-14-9.

(7)(A) Each investment adviser shall maintain
originals of all written communications received
and copies of all written communications sent by
the investment adviser relating to the following:

(i) Any recommendation made or proposed to
be made and any advice given or proposed to be
given;
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(ii) any receipt, disbursement, or delivery of
funds or securities; and

(iii) the placing or execution of any order to
purchase or sell any security.

(B) The investment adviser shall not be re-
quired to keep any unsolicited market letters and
other similar communications of general public
distribution not prepared by or for the investment
adviser.

(C) If the investment adviser sends any notice,
circular, or other advertisement offering any re-
port, analysis, publication, or other investment ad-
visory service to more than 10 persons, the in-
vestment adviser shall not be required to keep a
record of the names and addresses of the persons
to whom the notice, circular, or advertisement
was sent. However, if the notice, circular, or ad-
vertisement is distributed to persons named on
any list, the investment adviser shall retain with
the copy of the notice, circular, or advertisement
a memorandum describing the list and its source.

(8) Each investment adviser shall maintain a list
or other record of all accounts that identifies the
accounts in which the adviser is vested with any
discretionary power with respect to the funds, se-
curities, or transactions of any client.

(9) Each investment adviser shall maintain a
copy of all powers of attorney and other evidence
of the granting of any discretionary authority by
any client to the investment adviser.

(10) Each investment adviser shall maintain a
copy in writing of each agreement entered into by
the adviser with any client, and all other written
agreements otherwise relating to the adviser’s
business as an investment adviser.

(11) Each investment adviser shall maintain a
file containing a copy of each notice, circular, ad-
vertisement, newspaper article, investment letter,
bulletin, or other communication that the adviser
circulates or distributes, directly or indirectly, in-
cluding by electronic media, to two or more per-
sons who are not connected with the investment
adviser. If the notice, circular, advertisement,
newspaper article, investment letter, bulletin, or
other communication recommends the purchase
or sale of a specific security and does not state the
reasons for the recommendation, the file shall
contain a memorandum of the investment adviser
indicating the reasons for the recommendation.

(12) (A) For purposes of paragraph (b)(12), the
term “advisory representative” shall mean any of
the following:

(i) Any partner, officer, or director of the in-
vestment adviser;

(ii) any employee who participates in any way
in the determination of which recommendations
shall be made;

(iii) any employee who, in connection with the
employee’s duties, obtains any information con-
cerning which securities are being recommended
before the effective dissemination of the recom-
mendations; or

(iv) any person in a control relationship to the
investment adviser, any affiliated person of a con-
trolling person, or any affiliated person of an af-
filiated person who obtains information concern-
ing securities recommendations being made by
the investment adviser before the effective dis-
semination of the recommendations.

(B) Each investment adviser shall maintain a
record of every transaction in a security, except as
provided in paragraph (b)(12)(E), in which the ad-
viser or any advisory representative of the adviser
has, or by reason of any transaction acquires, any
direct or indirect beneficial ownership. Each rec-
ord shall state the following:

(i) The title and amount of the security
involved;

(ii) the date and nature of the transaction, in-
cluding whether it is a purchase, sale, or other
acquisition or disposition;

(iii) the price at which the transaction was ef-
fected; and

(iv) the name of the broker-dealer or bank with
or through whom the transaction was effected.

(C) The record may contain a statement de-
claring that the reporting or recording of any
transaction shall not be construed as an admission
that the investment adviser or advisory represen-
tative has any direct or indirect beneficial own-
ership in the security.

(D) A transaction shall be recorded not later
than 10 days after the end of the calendar quarter
in which the transaction was effected.

(E) A record shall not be required for either of
the following:

(i) Any transaction effected in an account over
which neither the investment adviser nor any ad-
visory representative of the investment adviser has
any direct or indirect influence or control; or

(ii) any transaction in a security that is a direct
obligation of the United States.

(F) An investment adviser shall not be deemed
to have violated the provisions of paragraph
(b)(12) because of the failure to record securities
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transactions of any advisory representative if the
adviser establishes that it instituted adequate pro-
cedures and used reasonable diligence to
promptly obtain reports of all transactions re-
quired to be recorded.

(13) (A) For purposes of this paragraph (b)(13),
the term “advisory representative,” when used in
connection with a company primarily engaged in
a business or businesses other than advising in-
vestment advisory clients, shall mean either of the
following:

(i) Any partner, officer, director, or employee
of the investment adviser who participates in any
way in the determination of which recommenda-
tions shall be made, or whose functions or duties
relate to the determination of which securities are
being recommended before the effective dissem-
ination of the recommendations; or

(i) any person in a control relationship to the
investment adviser, any affiliated person of a con-
trolling person, or any affiliated person of an af-
filiated person who obtains information concern-
ing securities recommendations being made by
the investment adviser before the effective dis-
semination of the recommendations or of the in-
formation concerning the recommendations.

For purposes of this paragraph (b)(13), an in-
vestment adviser shall be deemed to be “primarily
engaged in a business or businesses other than
advising investment advisory clients” if, for each
of its most recent three fiscal years or for the pe-
riod of time since organization, whichever is less,
the investment adviser derived, on an unconsoli-
dated basis, more than 50 percent of total sales
and revenues, and more than 50 percent of in-
come or loss before income taxes and extraordi-
nary items, from other business or businesses that
did not primarily involve the giving of investment
advice.

(B) Notwithstanding the provisions of para-
graph (b)(12), if the investment adviser is primar-
ily engaged in a business or businesses other than
advising investment advisory clients, the adviser
shall maintain a record of every transaction in a
security, except as provided in paragraph
(b)(13)(E), in which the adviser or any advisory
representative of the adviser has, or by reason of
any transaction acquires, any direct or indirect
beneficial ownership. The record shall state the
following:

(i) The title and amount of the security
involved;

(ii) the date and nature of the transaction, in-

cluding whether it is a purchase, sale, or other
acquisition or disposition;

(iii) the price at which the transaction was ef-
fected; and

(iv) the name of the broker-dealer or bank with
or through whom the transaction was effected.

(C) The record may also contain a statement
declaring that the reporting or recording of any
transaction shall not be construed as an admission
that the investment adviser or advisory represen-
tative has any direct or indirect beneficial own-
ership in the security.

(D) Each transaction shall be recorded not later
than 10 days after the end of the calendar quarter
in which the transaction was effected.

(E) A record shall not be required for either of
the following:

(i) Any transaction effected in an account over
which neither the investment adviser nor any ad-
visory representative of the investment adviser has
any direct or indirect influence or control; or

(ii) any transaction in a security that is a direct
obligation of the United States.

(F) An investment adviser shall not be deemed
to have violated the provisions of paragraph
(b)(13) because of the failure to record securities
transactions of any advisory representative if the
investment adviser establishes that the adviser in-
stituted adequate procedures and used reasonable
diligence to promptly obtain reports of all trans-
actions required to be recorded.

(14) Each investment adviser shall maintain the
following records:

(A) A copy of each written statement and each
amendment or revision given or sent to any client
or prospective client of the adviser in accordance
with the provisions of K.A.R. 81-14-10(b);

(B) any summary of material changes that is re-
quired by part 2 of form ADV but is not contained
in the written statement; and

(C) a record of the date that each written state-
ment, each amendment or revision to the written
statement, and each summary of material changes
was given or offered to any client or prospective
client who subsequently became a client.

(15)(A) Each investment adviser shall maintain
the following documents for each client that was
obtained for the adviser by means of a solicitor to
whom a cash fee was paid by the investment
adviser:

(i) Evidence of any written agreement in which
the investment adviser agrees to pay a fee to the
solicitor;
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(ii) a signed and dated acknowledgment of re-
ceipt from the client evidencing the client’s re-
ceipt of the investment adviser’s disclosure state-
ment and the written disclosure statement of the
solicitor; and

(iii) a copy of the solicitor’s written disclosure
statement.

(B) The written agreement, acknowledgment,
and solicitor disclosure statement shall satisfy the
requirements of paragraph (b)(15)(A) if the doc-
uments are in compliance with K.A.R. 81-14-5(f).

(16) Each investment adviser shall maintain all
accounts, books, internal working papers, and any
other records or documents that are necessary to
form the basis for or demonstrate the calculation
of the performance or rate of return of all man-
aged accounts or securities recommendations in
any notice, circular, advertisement, newspaper ar-
ticle, investment letter, bulletin, or other com-
munication that the investment adviser circulates
or distributes, directly or indirectly, including
electronic media, to two or more persons other
than persons connected with the investment ad-
viser. With respect to the performance of man-
aged accounts, the retention of all account state-
ments, if they reflect all debits, credits, and other
transactions in a client’s account for the period of
the statement, and the retention of all worksheets
necessary to demonstrate the calculation of the
performance or rate of return of all managed ac-
counts, shall satisfy the requirements of this
paragraph.

(17) Each investment adviser shall maintain a
file containing a copy of all communications re-
ceived or sent regarding any litigation involving
the investment adviser or any investment adviser
representative or employee, and regarding any
customer or client complaint.

(18) Each investment adviser shall maintain
written information about each investment advi-
sory client that is the basis for making any rec-
ommendation or providing any investment advice
to the client.

(19) Each investment adviser shall maintain
written procedures to supervise the activities of
employees and investment adviser representatives
that are reasonably designed to achieve compli-
ance with the act and these regulations.

(20) Each investment adviser shall maintain a
file containing a copy of each document, other
than any notice of general dissemination, that was
filed with or received from any state or federal
agency or self-regulatory organization and that per-

tains to the registrant or its investment adviser rep-
resentatives. The file shall contain all applications,
amendments, renewal filings, and correspondence.

(21) Each investment adviser shall retain cop-
ies, with the original signatures of the investment
adviser’s appropriate signatory and the investment
adviser representative, of each initial form U-4
and each amendment to the disclosure reporting
pages filed on behalf of an investment advisor rep-
resentative. The copies shall be made available for
inspection upon request by the administrator or
the administrator’s staff.

(22) If the adviser inadvertently held or ob-
tained a client’s securities or funds and returned
them to the client within three business days or
has forwarded third-party checks within 24 hours,
the adviser shall keep the following records relat-
ing to the inadvertent custody:

(A) The issuer, type of security and series, and
date of issue;

(B) for debt instruments, the denomination, in-
terest rate, and maturity date;

(C) the certificate number, including alphabet-
ical prefix or suffix;

(D) the name in which the securities are reg-
istered, the date given to the adviser, the date sent
to the client or sender, the form of delivery to the
client or sender, and a copy of proof of delivery
to the client or sender; and

(E) the mail confirmation number, if applica-
ble, or confirmation by the client or sender of the
return of the funds or securities.

(23) If an investment adviser obtains possession
of securities that are acquired from the issuer in
a transaction or series of transactions that meets
the requirements of the exception from custody
under K.A.R. 81-14-9(b)(2)(B), the adviser shall
keep the following records:

(A) A record showing the issuer’s or current
transfer agent’s name, address, phone number,
and other applicable contact information pertain-
ing to the party responsible for recording client
interests in the securities; and

(B) a copy of any legend, shareholder agree-
ment, or other agreement showing that those se-
curities are transferable only with the prior con-
sent of the issuer or holders of the outstanding
securities of the issuer.

(c) (1) If an investment adviser has custody, as
that term is defined in K.A.R. 81-14-9, the records
required to be made and kept by the investment
adviser shall include the following:

(A) A copy of any and all documents executed
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by the client, including a limited power of attor-
ney, under which the adviser is authorized or per-
mitted to withdraw a client’s funds or securities
maintained with a custodian upon the adviser’s in-
struction to the custodian;

(B) a journal or other record showing all pur-
chases, sales, receipts, and deliveries of securities,
including certificate numbers, for all accounts and
all other debits and credits to the accounts;

(C) a separate ledger account for each client
showing all purchases, sales, receipts, and deliv-
eries of securities, the date and price of each pur-
chase and sale, and all debits and credits;

(D) copies of confirmations of all transactions
effected by or for the account of any client;

(E) a record for each security in which any cli-
ent has a position that shows the name of each
client having any interest in each security, the
amount or interest of each client, and the location
of each security;

(F) a copy of each of the client’s quarterly ac-
count statements, as generated and delivered by
the qualified custodian. If the adviser also gener-
ates a statement that is delivered to the client, the
adviser shall also maintain a copy of each state-
ment along with the date the statement was sent
to the client;

(G) if applicable to the adviser’s situation, a
copy of the auditor’s report and financial state-
ments and letter verifying the completion of the
examination by an independent certified public
accountant and describing the nature and extent
of the examination;

(H) a record of any finding by the independent
certified public accountant of any material dis-
crepancies found during the examination; and

(I) if applicable, evidence of the client’s desig-
nation of an independent representative.

(2) If an investment adviser has custody be-
cause it advises a pooled investment vehicle, the
adviser shall also keep the following records:

(A) True, accurate, and current account
statements;

(B) if the adviser qualifies for the exception in
K.A.R. 81-14-9(b)(2)(C), the date of each audit, a
copy of the financial statements, and evidence of
the mailing of the audited financial statements to
all limited partners, members, or other beneficial
owners within 120 days of the end of the adviser’s
fiscal year; and

(C) if the adviser complies with K.A.R. 81-14-
9(b)(1)(G), a copy of the written agreement with
the independent party reviewing all fees and ex-

penses, indicating the responsibilities of the in-
dependent third party, and copies of all invoices
and receipts showing approval by the independent
party for payment through the qualified
custodian.

(3) If an investment adviser has custody be-
cause it is acting as the trustee for a beneficial
trust but qualifies for the exception in K.A.R. 81-
14-9(b)(2)(E), the adviser shall also keep the fol-
lowing records until the account is closed or the
adviser is no longer acting as the trustee:

(A) A copy of the written statement given to
each beneficial owner setting forth a description
of the requirements of K.A.R. 81-14-9(b)(1) and
the reason why the adviser will not be complying
with those requirements; and

(B) a written acknowledgement signed and
dated by each beneficial owner, evidencing re-
ceipt of the statement required under paragraph
(c)(3)(A).

(d) Each investment adviser subject to subsec-
tion (b) who renders any investment supervisory
or management service to any client shall, with
respect to the portfolio being supervised or man-
aged and to the extent that the information is rea-
sonably available to or obtainable by the invest-
ment adviser, perform the following:

(1) Make and keep true, accurate, and current
records showing separately for each client the se-
curities purchased and sold, and the date, amount,
and price of each purchase and sale; and

(2) make and keep true, accurate, and current
information from which the investment adviser
can promptly furnish the name of each client, and
the current amount or interest of the client, for
each security in which any client has a current
position.

(e) Any books or records required by this reg-
ulation may be maintained by the investment ad-
viser so that the identity of any client to whom the
investment adviser renders investment supervi-
sory services is indicated by numerical or alpha-
betical code or a similar designation.

(f) Each investment adviser subject to subsec-
tion (b) of this regulation shall preserve the fol-
lowing records in the manner prescribed:

(1) All books and records required to be made
under the provisions of subsection (b) through
paragraph (d)(1), except for books and records re-
quired to be made under the provisions of para-
graphs (b)(11) and (b)(16) through (b)(20), shall
be maintained and preserved in an easily acces-
sible place for at least five years from the end of
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the fiscal year during which the last entry was
made on the record. The records shall be main-
tained during the first two years in the principal
office of the investment adviser.

(2) Partnership articles and any amendments,
articles of incorporation, charters, minute books,
and stock certificate books of the investment ad-
viser and any predecessor shall be maintained in
the principal office of the investment adviser until
termination of the enterprise, and then preserved
in an easily accessible place until at least three
years after termination of the enterprise.

(3) The books and records required to be made
under the provisions of paragraphs (b)(11) and
(b)(16) shall be maintained and preserved in an
easily accessible place for at least five years from
the end of the fiscal year during which the in-
vestment adviser last published or otherwise dis-
seminated, directly or indirectly, the notice, cir-
cular, advertisement, newspaper  article,
investment letter, bulletin, or other communica-
tion, including by electronic media. The records
shall be maintained during the first two years in
the principal office of the investment adviser.

(4) The books and records required to be made
under the provisions of paragraphs (b)(17)
through (b)(20) shall be maintained and preserved
in an easily accessible place for at least five years
from the end of the fiscal year during which the
last entry was made on the record, with the first
two years in the principal office of the investment
adviser, or for the time period during which the
investment adviser was registered or required to
be registered in this state, whichever is less.

(5) Notwithstanding any other record preser-
vation requirements of this regulation, the follow-
ing records or copies shall be maintained, for the
periods described in this subsection, at the busi-
ness location of the investment adviser from
which the customer or client is being provided or
has been provided with investment advisory
services:

(A) The records required to be preserved under
paragraphs (b)(3), (b)(7) through (b)(10), (b)(14),
(b)(15), (b)(17) through (b)(19), and subsections
(¢) and (d); and

(B) the records or copies required under par-
agraphs (b)(11) and (b)(16) that identify the name
of the investment adviser representative providing
investment advice from that business location, or
that identify the business location’s physical ad-
dress, mailing address, electronic mailing address,
or telephone number.

(g) Before ceasing to conduct or discontinuing
business as an investment adviser, each invest-
ment adviser shall arrange for and be responsible
for the preservation of the books and records re-
quired to be maintained and preserved under this
regulation for the remainder of each period spec-
ified in this regulation, and shall notify the admin-
istrator in writing of the exact address where the
books and records will be maintained.

(h) The records required by this regulation may
be maintained and preserved by electronic imag-
ing or by photograph on film. Any investment ad-
viser may also maintain and preserve records on
computer tape, disk, or other computer storage
medium if, in the ordinary course of the adviser’s
business, the records are created by the adviser
on electronic media or received by the adviser
solely on electronic media or by electronic data
transmission. In whatever form, the records shall
be maintained and preserved for the time re-
quired by this regulation. If records are produced
or reproduced by photographic film, electronic
imaging, or computer storage medium, the in-
vestment adviser shall meet the following criteria:

(1) Arrange the records and index the films,
electronic images, or computer storage media to
permit the immediate location of any particular
record;

(2) be ready at all times to promptly provide a
facsimile enlargement of film, a computer print-
out, or a copy of the electronic images or com-
puter storage medium that the administrator by
its examiners or other representatives  may
request;

(3) store, separately from the original, one other
copy of each film, electronic image, or computer
storage medium for the time required;

(4) with respect to electronic images and rec-
ords stored on computer storage medium, main-
tain procedures for maintenance and preservation
of, and access to, records in order to reasonably
safeguard these records from loss, alteration, or
destruction; and

(5) with respect to records stored on photo-
graphic film, at all times have facilities available
for immediate, easily readable projection of the
film and for producing easily readable facsimile
enlargements.

(i) Any book or other record made, kept, main-
tained, and preserved in compliance with SEC
rule 17a-3, 17 C.F.R. 240.17a-3, and SEC rule
17a-4, 17 C.F.R. 240.17a-4, both of which are
adopted by reference in K.A.R. 81-2-1, that is sub-
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stantially the same as the book or other record
required to be made, kept, maintained, and pre-
served under this regulation, shall be deemed to
comply with this regulation.

(j) Each investment adviser that is registered or
required to be registered in this state and that has
its principal place of business in a state other than
this state shall be exempt from the requirements
of this regulation, if the investment adviser is li-
censed in that state and is in compliance with that
state’s recordkeeping requirements. (Authorized
by K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A. 2005 Supp. 17-12a411; effective Oct. 26,
2001; amended Aug. 18, 2006.)

81-14-5. Dishonest and unethical prac-
tices of investment advisers, investment ad-
viser representatives, and federal covered in-
vestment advisers. (a) Unethical conduct.
“Dishonest or unethical practices,” as used in
K.S.A.  17-12a412(d)(13) and amendments
thereto, shall include the conduct prohibited in
this regulation.

(b) Fraudulent conduct. “An act, practice, or
course of business that operates or would operate
as a fraud or deceit,” as used in K.S.A. 17-
12a502(a)(2) and amendments thereto, shall in-
clude the conduct prohibited in paragraphs (d)(6),
(9), (10), and (11) and all of subsections (e), (f),
and (g).

(c) General standard of conduct. Each person
registered as an investment adviser or investment
adviser representative under the act shall not fail
to observe high standards of commercial honor
and just and equitable principles of trade in the
conduct of the person’s business. An investment
adviser or investment adviser representative is a
fiduciary and shall act primarily for the benefit of
its clients.

(d) Prohibited conduct: sales and business prac-
tices. Each person registered as an investment ad-
viser or investment adviser representative under
the act shall refrain from the practices specified
in this subsection in the conduct of the person’s
business. For purposes of this subsection, a se-
curity shall include any security as defined by
K.S.A. 17-12a102, and amendments thereto, in-
cluding a federal covered security as defined by
K.S.A. 17-12a102, and amendments thereto, or
section 2 of the securities act of 1933, 15 U.S.C.
§ 77b, as adopted by reference in K.A.R. 81-2-1.

(1) Unsuitable recommendations. An invest-
ment adviser or investment adviser representative

shall not recommend to any client to whom in-
vestment Supervisory, management, or consulting
services are provided the purchase, sale, or
exchange of any security without reasonable
grounds to believe that the recommendation is
suitable for the client on the basis of information
furnished by the client after reasonable inquiry
concerning the client’s investment objectives, fi-
nancial situation and needs, and any other infor-
mation known by the investment adviser or in-
vestment adviser representative.

(2) Improper use of discretionary authority. An
investment adviser or investment adviser repre-
sentative shall not exercise any discretionary
power in placing an order for the purchase or sale
of securities for any client without obtaining writ-
ten discretionary authority from the client within
10 business days after the date of the first trans-
action placed pursuant to oral discretionary au-
thority, unless the discretionary power is limited
to the price at which and the time when an order
shall be executed for a definite amount of a spec-
ified security.

(3) Excessive trading. An investment adviser or
investment adviser representative shall not induce
trading in a client’s account that is excessive in size
or frequency in light of the financial resources,
investment objectives, and character of the
account.

(4) Unauthorized trading. An investment advi-
ser or investment adviser representative shall not
perform either of the following:

(A) Place an order to purchase or sell a security
for the account of a client without authority to do
S0; or

(B) place an order to purchase or sell a security
for the account of a client upon instruction of a
third party without first having obtained a written
third-party trading authorization from the client.

(5) Borrowing from or loaning to a client. An
investment adviser or investment adviser repre-
sentative shall not perform either of the following:

(A) Borrow money or securities from a client
unless the client is a broker-dealer, an affiliate of
the investment adviser, or a financial institution
engaged in the business of loaning funds; or

(B) loan money to a client unless the investment
adviser is a financial institution engaged in the
business of loaning funds or the client is an affil-
iate of the investment adviser.

(6) Misrepresenting qualifications, services, or
fees. An investment adviser or investment adviser
representative shall not misrepresent to any ad-
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visory client or prospective client the qualifica-
tions of the investment adviser, investment advi-
ser representative, or any employee of the
investment adviser, or misrepresent the nature of
the advisory services being offered or fees to be
charged for the service. An investment adviser or
investment adviser representative shall not omit
to state a material fact that is necessary to make
any statements made regarding qualifications,
services, or fees, in light of the circumstance un-
der which the statements are made, not
misleading.

(7) Failure to disclose source of report. An in-
vestment adviser or investment adviser represen-
tative shall not provide a report or recommenda-
tion to any advisory client prepared by someone
other than the investment adviser or investment
adviser representative without disclosing that fact.
This prohibition shall not apply to a situation in
which the adviser uses published research reports
or statistical analyses to render advice or in which
an adviser orders a research report in the normal
course of providing service.

(8) Unreasonable fee. An investment adviser or
investment adviser representative shall not charge
a client an unreasonable advisory fee.

(9) Failure to disclose conflicts of interest. An
investment adviser or investment adviser repre-
sentative shall not fail to disclose to a client, in
writing and before any advice is rendered, any ma-
terial conflict of interest relating to the investment
adviser, investment adviser representative, or any
of the investment adviser’s employees that could
reasonably be expected to impair the rendering of
unbiased and objective advice, including the
following:

(A) Compensation arrangements connected
with advisory services to the client that are in ad-
dition to compensation from the client for the ad-
visory services; and

(B) charging a client an advisory fee for ren-
dering advice when a commission for executing
securities transactions pursuant to the advice will
be received by the investment adviser, investment
adviser representative, or any of the adviser’s
employees.

(10) Guaranteeing performance. An investment
adviser or investment adviser representative shall
not guarantee a client that a specific result will be
achieved with advice that is rendered.

(11) Deceptive advertising. An investment ad-
viser or investment adviser representative shall
not publish, circulate, or distribute any advertise-

ment that does not comply with SEC rule 206(4)-
1, 17 C.F.R. 275.206(4)-1, as adopted by refer-
ence in K.A.R. 81-2-1, notwithstanding the fact
that the adviser may be exempt from federal reg-
istration pursuant to section 203(b) of the invest-
ment advisers act of 1940, 15 U.S.C. § 80b-3(b)
as adopted by reference in K.A.R. 81-2-1.

(12) Failure to protect confidential information.

(A) An investment adviser or investment advi-
ser representative shall not disclose the identity,
affairs, or investments of any client unless re-
quired by law to do so or unless the client consents
to the disclosure.

(B) An investment adviser shall not fail to es-
tablish, maintain, and enforce written policies and
procedures reasonably designed to prevent the
misuse of material nonpublic information contrary
to the provisions of section 204A of the invest-
ment advisers act of 1940, 15 U.S.C. § 80b-4a, as
adopted by reference in K.A.R. 81-2-1, notwith-
standing the fact that the adviser may be exempt
from federal registration pursuant to section
203(b) of the investment advisers act of 1940, 15
U.S.C. § 80b-3(b).

(13) Improper advisory contract. An investment
adviser shall not engage in the following conduct,
notwithstanding the fact that the adviser may be
exempt from federal registration pursuant to sec-
tion 203(b) of the investment advisers act of 1940,
15 U.S.C. § 80b-3(b):

(A) Enter into, extend, or renew any investment
advisory contract unless the contract is in writing
and discloses the services to be provided, the term
of the contract, the advisory fee, the formula for
computing the fee, the amount of prepaid fee to
be returned in the event of contract termination
or nonperformance, an indication of whether the
contract grants discretionary power to the adviser,
and that no assignment of the contract shall be
made by the investment adviser without the con-
sent of the other party to the contract;

(B) enter into, extend, or renew any advisory
contract containing performance-based fees con-
trary to the provisions of section 205 of the in-
vestment advisers act of 1940, 15 U.S.C. § 80b-5,
as adopted by reference in K.A.R. 81-2-1, except
as permitted by SEC rule 205-3, 17 C.F.R.
275.205-3, as adopted by reference in K.A.R. 81-
2—1; and

(C) include in an advisory contract any indica-
tion of a condition, stipulation, or provision bind-
ing a person to waive compliance with any provi-
sion of the act or of the investment advisers act of
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1940, or engage in any other practice contrary to
the provisions of section 215 of the investment
advisers act of 1940, 15 U.S.C. § 80b-15, as
adopted by reference in K.A.R. 81-2-1.

(14) Indirect misconduct. An investment advi-
ser or investment adviser representative shall not
engage in any conduct or any act, indirectly or
through or by any other person, that would be
unlawful for the person to do directly under the
provisions of the act or these regulations.

(e) Prohibited conduct: failure to disclose fi-
nancial condition and disciplinary history.

(1) Definitions. For purposes of this subsection,
the following definitions shall apply:

(A) “Found” means determined or ascertained
by adjudication or consent in a final self-regula-
tory organization proceeding, administrative pro-
ceeding, or court action.

(B) “Investment-related” means pertaining to
securities, commodities, banking, insurance, or
real estate, including acting as or being associated
with a broker, dealer, investment company, in-
vestment adviser, government securities broker or
dealer, municipal securities broker or dealer,
bank, savings and loan association, commodities
broker or dealer, or fiduciary.

(C) “Involved” means acting or aiding, abetting,
causing, counseling, commanding, inducing, con-
spiring with or failing reasonably to supervise an-
other in doing an act.

(D) “Management person” means a person
with power to exercise, directly or indirectly, a
controlling influence over the management or
policies of an investment adviser that is a company
or to determine the general investment advice
given to clients.

(E) “Self-regulatory organization” means any
national securities or commodities exchange, reg-
istered association, or registered clearing agency.

(2) An investment adviser registered or re-
quired to be registered under the act shall not fail
to disclose to any client or prospective client all
material facts with respect to either of the
following:

(A) A failure to meet the adjusted net worth
requirements of K.A.R. 81-14-9(d); or

(B) any financial condition of the investment
adviser or legal or disciplinary event that is ma-
terial to an evaluation of the investment adviser’s
integrity or ability to meet contractual commit-
ments to clients.

(3) It shall constitute a rebuttable presumption
that the following legal or disciplinary events in-

volving the investment adviser or a management
person of the investment adviser are material to
an evaluation of the adviser’s integrity for a period
of 10 years from the date of the event, unless the
legal or disciplinary event was resolved in the in-
vestment adviser’s or management person’s favor
or was subsequently reversed, suspended, or
vacated:

(A) A criminal or civil action in a court of com-
petent jurisdiction resulting in any of the
following:

(i) The individual was convicted of a felony or
misdemeanor, or is the named subject of a pend-
ing criminal proceeding, for a crime involving an
investment-related business or fraud, false state-
ments, omissions, wrongful taking of property,
bribery, forgery, counterfeiting, extortion, or
crimes of a similar nature;

(ii) the individual was found to have been in-
volved in a violation of an investment-related stat-
ute or regulation; or

(iii) the individual was the subject of any order,
judgment, or decree permanently or temporarily
enjoining the person or otherwise limiting the
person from engaging in any investment-related
activity;

(B) any administrative proceedings before any
federal or state regulatory agency resulting in any
of the following:

(i) The individual was found to have caused an
investment-related business to lose its authoriza-
tion to do business; or

(ii) the individual was found to have been in-
volved in a violation of an investment-related stat-
ute or regulation and was the subject of an order
by the agency denying, suspending, or revoking
the authorization of the person to act in, or barring
or suspending the person’s association with, an in-
vestment-related business, or otherwise signifi-
cantly limiting the person’s investment-related ac-
tivities; and

(C) any self-regulatory organization proceeding
resulting in either of the following:

(i) The individual was found to have caused an
investment-related business to lose its authoriza-
tion to do business; or

(ii) the individual was found to have been in-
volved in a violation of the self-regulatory organ-
ization’s rules and was the subject of an order by
the self-regulatory organization barring or sus-
pending the person from association with other
members, expelling the person from membership,
fining the person more than $2,500, or otherwise
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significantly limiting the person’s investment-re-
lated activities.

(4) The information required to be disclosed by
paragraph (e)(2) shall be disclosed to clients be-
fore further investment advice is given to the cli-
ents. The information shall be disclosed to pro-
spective clients at least 48 hours before entering
into any written or oral investment advisory con-
tract, or no later than the time of entering into the
contract if the client has the right to terminate the
contract without penalty within five business days
after entering into the contract.

(5) For purposes of calculating the 10-year pe-
riod during which events shall be presumed to be
material under paragraph (e)(3), the date of a re-
portable event shall be the date on which the final
order, judgment, or decree was entered, or the
date on which any rights of appeal from prelimi-
nary orders, judgments, or decrees lapsed.

(6) Compliance with this subsection shall not
relieve any investment adviser from any other dis-
closure requirement under any federal or state
law.

(f) Prohibited conduct: cash payment for client
solicitations. An investment adviser registered or
required to be registered under the act shall not
pay a cash fee, directly or indirectly, to a solicitor
with respect to solicitation activities unless the so-
licitation arrangement meets all of the require-
ments of paragraphs (£)(2) through (£)(7) of this
regulation.

(1) Definitions. For the purposes of this sub-
section, the following definitions shall apply:

(A) “Client” shall include any prospective cli-
ent.

(B) “Impersonal advisory services” means in-
vestment advisory services provided solely by
means of any of the following:

(i) Written materials or oral statements that do
not purport to meet the objectives or needs of
specific individuals or accounts;

(ii) statistical information containing no expres-
sion of opinion as to the investment merits of a
particular security; or

(iii) any combination of the materials, state-
ments, or information specified in paragraphs
(H)(1)(B)(i) and (ii).

(C) “Solicitor” means any person or entity who,
for compensation, directly or indirectly solicits any
client for, or refers any client to, an investment
adviser.

(2) The investment adviser shall be properly
registered under the act.

(3) The solicitor shall not be a person who
meets any of the following conditions:

(A) Is subject to an order by any regulatory
body that censures or places limitations on the
person’s activities, or that suspends or bars the
person from association with an investment advi-
Ser;

(B) was convicted within the previous 10 years
of any felony or misdemeanor involving the pur-
chase or sale of any security, the taking of a false
oath, the making of a false report, bribery, perjury,
burglary, larceny, theft, robbery, extortion, for-
gery, counterfeiting, fraudulent concealment, em-
bezzlement, fraudulent conversion, misappropri-
ation of funds or securities, or conspiracy to
commit any such act;

(C) has been found to have engaged in the will-
ful violation of any provision of these regulations,
the act, the federal securities act of 1933, the fed-
eral securities exchange act of 1934, the federal
investment company act of 1940, the federal in-
vestment advisers act of 1940, the federal com-
modity exchange act, the federal rules under any
of these federal acts, or the rules of the NASD or
municipal securities rulemaking board; or

(D) is subject to an order, judgment, or decree
by which the person has been convicted anytime
during the preceding 10-year period of any crime
that is punishable by imprisonment for one or
more years or a substantially equivalent crime by
a foreign court of competent jurisdiction.

(4) The cash fee shall be paid pursuant to a
written agreement to which the investment advi-
ser is a party.

(5) The cash fee shall be paid to a solicitor only
under any of the following circumstances:

(A) The cash fee is paid to the solicitor with
respect to solicitation activities for the provision
of impersonal advisory services only;

(B) the cash fee is paid to a solicitor who is a
partner, officer, director, or employee of the in-
vestment adviser, or a partner, officer, director, or
employee of a person who controls, is controlled
by, or is under common control with the invest-
ment adviser, if the status of the solicitor as a part-
ner, officer, director, or employee of the invest-
ment adviser or other person, and any affiliation
between the investment adviser and the other
person, is disclosed to the client at the time of the
solicitation or referral; or

(C) the cash fee is paid to a solicitor other than
a solicitor specified in paragraph (f)(5)(A) or (B)
above, if all of the following conditions are met:
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(i) The written agreement required by para-
graph (£)(4) describes the solicitation activities to
be engaged in by the solicitor on behalf of the
investment adviser and the compensation to be
received, contains an undertaking by the solicitor
to perform the solicitor’s duties under the agree-
ment in a manner consistent with the instructions
of the investment adviser and the provisions of the
act and the regulations thereunder, and requires
the solicitor, at the time of any solicitation activi-
ties for which compensation is paid or to be paid
by the investment adviser, to provide the client
with a current copy of the investment adviser’s
written disclosure statement required under the
brochure delivery requirements of K.A.R. 81-14-
10(b) and a separate written disclosure document
described in paragraph (£)(6).

(ii) The investment adviser receives from the
client, before or when entering into any written
or oral investment advisory contract with the cli-
ent, a signed and dated acknowledgment of re-
ceipt of the investment adviser’s written disclo-
sure statement and the solicitor’'s written
disclosure document.

(iii) The investment adviser makes a bona fide
effort to ascertain whether the solicitor has com-
plied with the written agreement required by par-
agraph (f)(4), and the investment adviser has a
reasonable basis for believing that the solicitor has
complied with the agreement.

(6) The separate written disclosure document
required to be furnished by the solicitor to the
client shall contain the following information:

(A) The name of the solicitor;

(B) the name of the investment adviser;

(C) the nature of the relationship, including any
affiliation, between the solicitor and the invest-
ment adviser;

(D) a statement that the solicitor will be com-
pensated for the solicitation services by the in-
vestment adviser;

(E) the terms of the compensation arrange-
ment, including a description of the compensation
paid or to be paid to the solicitor; and

(F) the amount in addition to the advisory fee
that the client will be charged for the costs of the
solicitor’s services, and any difference in fees paid
by clients if the difference is attributable to the
existence of any arrangement in which the invest-
ment adviser has agreed to compensate the solic-
itor for soliciting clients for, or referring clients to,
the investment adviser.

(7) Nothing in this subsection shall be deemed

to relieve any person of any fiduciary or other ob-
ligation to which a person may be subject under
any law.

(g)  Prohibited
transactions.

(1) For the purposes of this subsection, “agency
cross transaction for an advisory client” shall mean
a transaction in which a person acts as an invest-
ment adviser in relation to a transaction in which
the investment adviser, or any person controlling,
controlled by, or under common control with the
investment adviser, including an investment ad-
viser representative, acts as a broker-dealer for
both the advisory client and another person on the
other side of the transaction. Each person acting
in this capacity shall be required to be registered
as a broker-dealer in this state unless excluded
from the definition of broker-dealer under K.S.A.
17-12a102, and amendments thereto.

(2) An investment adviser shall not effect an
agency cross transaction for an advisory client un-
less all of the following conditions are met:

(A) The advisory client executes a written con-
sent prospectively authorizing the investment ad-
viser to effect agency cross transactions for the
client.

(B) Before obtaining this written consent from
the client, the investment adviser makes full writ-
ten disclosure to the client that, with respect to
agency cross transactions, the investment adviser
will act as broker-dealer for both parties to the
transaction, receive commissions from both par-
ties, and have a potentially conflicting division of
loyalties and responsibilities.

(C) At or before the completion of each agency
cross transaction, the investment adviser sends the
client a written confirmation. The written confir-
mation shall include all of the following
information:

(i) A statement of the nature of the transaction;

(ii) the date the transaction took place;

(iii) an offer to furnish, upon request, the time
when the transaction took place; and

(iv) the source and amount of any other remu-
neration that the investment adviser received or
will receive in connection with the transaction.

In the case of a purchase in which the invest-
ment adviser was not participating in a distribu-
tion, or a sale in which the investment adviser was
not participating in a tender offer, the written con-
firmation may state whether the investment ad-
viser has received or will receive any other re-
muneration and that the investment adviser will

conduct:  agency  cross
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furnish the source and amount of remuneration
to the client upon the client’s written request.

(D) At least annually, the investment adviser
sends each client a written disclosure statement
identifying the total number of agency cross trans-
actions during the period since the date of the last
disclosure statement and the total amount of all
commissions or other remuneration that the in-
vestment adviser received or will receive in con-
nection with agency cross transactions for the cli-
ent during the period.

(E) Each written disclosure and confirmation
required by this subsection includes a conspicu-
ous statement that the client may revoke the writ-
ten consent required under paragraph (g)(2)(A) of
this regulation at any time by providing written
notice to the investment adviser.

(F) No agency cross transaction is effected in
which the same investment adviser recommended
the transaction to both any seller and any
purchaser.

(3) Nothing in this subsection shall be con-
strued to relieve an investment adviser or invest-
ment adviser representative from acting in the
best interests of the client, including fulfilling fi-
duciary duties with respect to the best price and
execution for the particular transaction for the cli-
ent, nor shall this subsection relieve any invest-
ment adviser or investment adviser representative
of any other disclosure obligations imposed by the
act or the regulations under the act.

(h) To the extent permitted by federal law, the
provisions of this regulation governing investment
advisers shall also apply to federal covered invest-
ment advisers. (Authorized by K.S.A. 2006 Supp.
17-12a502(b) and 17-12a605(a); implementing
K.S.A. 2006 Supp. 17-12a412(d)(13) and 17-
12a502(a)(2); effective Oct. 26, 2001; amended

>

Aug. 18, 2006; amended Aug. 15, 2008.)

81-14-6. Electronic filing for investment
advisers and investment adviser representa-
tives. (a) Designated entity. The IARD and CRD
shall be authorized to receive and store filings and
collect related fees from investment advisers and
investment adviser representatives, respectively,
on behalf of the administrator.

(b) Electronic filing. Unless otherwise required
by this regulation, all investment adviser and in-
vestment adviser representative applications,
amendments, reports, notices, related filings, and
fees required to be filed with the administrator
pursuant to the act and these regulations shall be

filed electronically with and transmitted to the
TARD and the CRD.

(c) Electronic signatures. When a signature is
required on any filing to be made through the
IARD or CRD, the applicant or a duly authorized
officer of the applicant shall affix an electronic sig-
nature to the filing by typing the individual’s name
in the appropriate field and submitting the filing
to the IARD or CRD. Submission of a filing in
this manner shall constitute a legal signature by
any individual whose name is typed on the filing.

(d) Exception to electronic filing. Any docu-
ments or fees required to be filed with the ad-
ministrator that are not permitted to be filed with
or cannot be accepted by the IARD or CRD shall
be filed directly with the administrator.

(e) Hardship exemptions.

(1) Temporary hardship exemption.

(A) Criterion for exemption. Investment advi-
sers registered or required to be registered under
the act who experience unanticipated technical
difficulties that prevent submission of an elec-
tronic filing to IARD or CRD may request a tem-
porary hardship exemption from the require-
ments to file electronically.

(B) Application for exemption. To apply for a
temporary hardship exemption, the investment
adviser shall file a written request with the secu-
rities administrator in the state where the invest-
ment adviser’s principal place of business is lo-
cated. The request shall be submitted in a form
approved by the securities administrator, and the
request shall be filed no later than one business
day after the due date for the filing that is the
subject of request. The investment adviser shall
also submit the filing that is the subject of the
request in electronic format to IARD or CRD no
later than seven business days after the filing was
due.

(C) Effective date: upon filing. If the request is
in proper form, the temporary hardship exemp-
tion shall be deemed effective upon receipt by the
securities administrator. Multiple temporary
hardship exemption requests within the same cal-
endar year may be disallowed by the securities
administrator.

(2) Continuing hardship exemption.

(A) Criterion for exemption. A continuing hard-
ship exemption shall not be granted unless the
investment adviser is able to demonstrate that the
electronic filing requirements of this regulation
are prohibitively burdensome.

(B) Application for exemption. To apply for a
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continuing hardship exemption, the investment
adviser shall file a written request with the secu-
rities administrator in the state where the invest-
ment adviser’s principal place of business is lo-
cated. The request shall be submitted in a form
approved by the securities administrator, and the
request shall be filed no later than 20 business
days before the due date for the filing that is the
subject of the request. If the investment adviser’s
principal place of business is located in Kansas and
the request is filed with the administrator in a
form approved by the administrator, the request
shall be either granted or denied by the adminis-
trator within 10 business days after the filing of
the request.

(C) Effective date: upon approval. The exemp-
tion shall be effective upon approval by the se-
curities administrator in the state where the in-
vestment adviser’s principal place of business is
located. The time period of the exemption shall
be no longer than one year after the date on which
the request is filed. If the securities administrator
approves the request, the investment adviser shall,
no later than five business days after the exemp-
tion approval date, submit filings to the IARD or
CRD in paper form, along with the appropriate
processing fees, for the period of time for which
the exemption is granted.

(3) Recognition of exemption. The decision to
grant or deny a request for a hardship exemption
shall be made by the securities administrator in
the state where the investment adviser’s principal
place of business is located, and the decision shall
be adhered to by the administrator. (Authorized
by K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A. 2005 Supp. 17-12a105 and 17-12a608(c);
effective Oct. 26, 2001; amended Aug. 18, 2006.)

81-14-7. Notice filing requirements for
federal covered investment advisers. (a) Ini-
tial notice filing. The notice filing for a federal
covered investment adviser pursuant to K.S.A. 17-
122405, and amendments thereto, shall be filed
on form ADV with the IARD. A notice filing of a
federal covered investment adviser shall be
deemed filed when the fee required by K.A.R. 81-
14-2 and the form ADV are filed with and ac-
cepted by the IARD on behalf of the
administrator.

(b) Part 2 of form ADV. Until the IARD accepts
the electronic filing of part 2 of form ADV, part
2 shall be deemed by the administrator to be filed
if a federal covered investment adviser provides

part 2 to the administrator within five business
days of a request by the administrator.

(c) Renewal notice filing. The annual renewal
of the notice filing for a federal covered invest-
ment adviser pursuant to K.S.A. 17-12a405, and
amendments thereto, shall be filed with the
IARD. The renewal of the notice filing for a fed-
eral covered investment adviser shall be deemed
filed when the fee required by K.A.R. 81-14-2 is
filed with and accepted by the IARD on behalf of
the administrator.

(d) Updates and amendments. Each federal
covered investment adviser shall file with the
IARD, in accordance with the instructions in the
form ADV, any amendments to the federal cov-
ered investment adviser’s form ADV. (Authorized
by K.S.A. 2005 Supp. 17-12a605(a); implementing
K.S.A. 2005 Supp. 17-12a405(c); effective Oct. 26,
2001; amended Aug. 18, 2006.)

81-14-8. (Authorized by K.S.A. 2000 Supp.
17-1270; implementing K.S.A. 2000 Supp. 17-
1252(m)(2); effective Oct. 26, 2001; revoked Aug.
18, 2006.)

81-14-9. Custody of client funds or se-
curities; safekeeping; financial reporting;
minimum net worth; bonding. (a) Definitions.
For the purposes of this regulation, the following
definitions shall apply:

(1) “Adjusted net worth” means the excess of
total assets over total liabilities as determined in
conformity with GAAP and adjusted by excluding
the following assets and liabilities:

(A) Prepaid expenses, deferred charges, good-
will, franchise rights, organizational expenses, pat-
ents, copyrights, marketing rights, unamortized
debt discounts and expenses, and all other assets
of an intangible nature;

(B) advances or loans to a controlling person or
employee of the investment adviser;

(C) homes, home furnishings, automobiles, and
any other personal assets of a sole proprietor that
would not be liquidated in the ordinary course of
business; and

(D) liabilities of a sole proprietor that are se-
cured by assets specified under paragraph
(a)(1)(C), but not in excess of the value of the
secured assets.

(2) “Custody” means holding, directly or indi-
rectly, client funds or securities, or having any au-
thority to obtain possession of them or the ability
to appropriate them.
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(A) Each of the following circumstances shall
be deemed to constitute custody:

(i) Possession of client funds or securities unless
received inadvertently and returned to the sender
promptly, but in any case within three business
days of receiving the funds or securities;

(ii) any arrangement, including a general power
of attorney, under which an investment adviser is
authorized or permitted to withdraw client funds
or securities maintained with a custodian upon the
adviser’s instruction to the custodian; and

(iii) any arrangement that gives an investment
adviser or its supervised person legal ownership
of or access to client funds or securities, which
may include an arrangement in which the invest-
ment adviser or its supervised person is the trust-
ee of a trust, the general partner of a limited part-
nership, the managing member of a limited
liability company, or a comparable position for a
pooled investment vehicle.

(B) Receipt of a check drawn by a client and
made payable to an unrelated third party shall not
meet the definition of custody if the investment
adviser forwards the check to the third party
within 24 hours of receipt and the adviser main-
tains the records required under K.A.R. 81-14-
4(b)(22).

(3) “Discretionary authority” shall not include
the authority under which an investment adviser
places trade orders with a broker-dealer pursuant
to a third-party trading agreement if all of the fol-
lowing conditions are met:

(A) The investment adviser has executed a sep-
arate investment adviser contract exclusively with
its client acknowledging that a third-party trading
agreement will be executed to allow the invest-
ment adviser to effect securities transactions for
the client in the client’s broker-dealer account.

(B) The investment adviser contract specifically
states that the client does not grant discretionary
authority to the investment adviser, and the in-
vestment adviser does not exercise discretion with
respect to the account.

(C) A third-party trading agreement is executed
between the client and a broker-dealer that spe-
cifically limits the investment adviser’s authority
in the client’s broker-dealer account to the place-
ment of trade orders and deduction of investment
adviser fees.

(4) “Independent party” means a person that
meets the following conditions:

(A) Is engaged by an investment adviser to act

as a gatekeeper for the payment of fees, expenses,
and capital withdrawals from a pooled investment;

(B) does not control, is not controlled by, and
is not under common control with the investment
adviser; and

(C) does not have, and has not had within the
past two vears, a material business relationship
with the investment adviser.

(5) “Independent representative” means a per-
son who meets the following conditions:

(A) Acts as an agent for an advisory client, which
may include a person who acts as an agent for
limited partners of a pooled investment vehicle
structured as a limited partnership, members of a
pooled investment vehicle structured as a limited
liability company, or other beneficial owners of
another type of pooled investment vehicle;

(B) is obliged by law or contract to act in the
best interest of the advisory client or the limited
partners, members, or other beneficial owners;

(C) does not control, is not controlled by, and
is not under common control with the investment
adviser; and

(D) does not have, and has not had within the
past two years, a material business relationship
with the investment adviser.

(6) “Qualified custodian™ means any of the fol-
lowing independent institutions or entities:

(A) A bank or savings association that has de-
posits insured by the federal deposit insurance
corporation;

(B) a broker-dealer registered under the act
who holds client assets in customer accounts;

(C) a futures commission merchant registered
under section 6f of the commodity exchange act,
7 U.S.C. § 6f, who holds client assets in customer
accounts, but only with respect to clients” funds
and security futures, or other securities incidental
to transactions in contracts for the purchase or
sale of a commodity and options of the commodity
for future delivery; and

(D) a foreign financial institution that custom-
arily holds financial assets for its customers, if the
foreign financial institution keeps the advisory cli-
ents’ assets in customer accounts segregated from
its proprietary assets.

(b) Safekeeping of client funds and securities.

(1) Requirements. An investment adviser reg-
istered or required to be registered under the act
shall not have custody of client funds or securities
unless the investment adviser meets each of the
following conditions. “An act, practice, or course
of business that operates or would operate as a
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fraud or deceit,” as used in K.S.A. 17-12a502, and
amendments thereto, shall include any violation
of this subsection.

(A) Notice to administrator. The investment ad-
viser shall notify the administrator promptly on
form ADV that the investment adviser has or will
have custody.

(B) Qualified custodian. A qualified custodian
shall maintain the funds and securities in a sepa-
rate account for each client under each client’s
name, or in accounts that contain only funds and
securities of the investment adviser’s clients under
the name of the investment adviser as agent or
trustee for each client.

(C) Notice to clients. If an investment adviser
opens an account with a qualified custodian on
behalf of its client, either under the client’s name
or under the investment adviser’s name as agent,
the investment adviser shall notify the client in
writing of the qualified custodian’s name, address,
and the manner in which the funds or securities
are maintained. The notice shall be given
promptly when the account is opened and follow-
ing any changes to the information.

(D) Account statements. The investment advi-
ser shall ensure that account statements are sent
to each client for whom the adviser has custody
of funds or securities.

(i) Statements sent by the qualified custodian.
If a qualified custodian maintains accounts con-
taining funds or securities, the qualified custodian
may send account statements to clients if the in-
vestment adviser has a reasonable basis for be-
lieving that the qualified custodian sends an ac-
count statement at least quarterly to each of the
adviser’s clients for whom the custodian maintains
funds or securities and that the account statement
sets forth all transactions in the account during the
period and identifies the amount of funds and
amount of each security in the account at the end
of the period.

(ii) Statements sent by the adviser. If account
statements are not sent by the qualified custodian
in accordance with paragraph (b)(1)(D)(i), the in-
vestment adviser shall send an account statement
at least quarterly to each client for whom it has
custody of funds or securities. The account state-
ment shall set forth all transactions in the account
during the period and identify the amount of
funds and amount of each security of which it has
custody at the end of the period.

At least once during each calendar year, an in-
dependent certified public accountant shall verify

all client funds and securities by actual examina-
tion without prior notice or announcement to the
adviser, on a date chosen by the accountant that
changes from year to year. The accountant shall
file a copy of the auditor’s report and financial
statements with the administrator within 30 days
after the completion of the examination, along
with a letter stating that the accountant has ex-
amined the funds and securities and describing
the nature and extent of the examination. The ac-
countant, upon finding any material discrepancies
during the course of the examination, shall notify
the administrator of the finding within one busi-
ness day by means of a facsimile transmission or
electronic mail, followed by first-class mail, di-
rected to the attention of the administrator.

(iii) Special rule for pooled investment vehicles.
If the investment adviser is a general partner of a
pooled investment vehicle structured as a limited
partnership, is a managing member of a pooled
investment vehicle structured as a limited liability
company, or holds a comparable position for an-
other type of pooled investment vehicle, the ac-
count statements required under this subsection
shall be sent to each limited partner, member, or
other beneficial owner or that person’s indepen-
dent representatives.

(E) Independent representatives. A client may
designate an independent representative to re-
ceive, on the client’s behalf, notices and account
statements as required under paragraphs
(b)(1)(C) and (b)(1)(D). Thereafter, the invest-
ment adviser shall send all notices and statements
to the independent representative.

(F) Direct fee deduction. Each investment ad-
viser who has custody, as defined in paragraph
(a)(2)(A)(ii), by having fees directly deducted
from client accounts held by a qualified custodian
shall comply with each of the following
requirements:

(i) Written authorization. The investment ad-
viser shall obtain prior written authorization from
the client to deduct advisory fees from the account
held with the qualified custodian.

(ii) Notice of fee deduction. Each time a fee is
directly deducted from a client account, the in-
vestment adviser shall concurrently send the qual-
ified custodian notice of the amount of the fee to
be deducted from the client’s account and send
the client an invoice itemizing the fee. Itemization
shall include the formula used to calculate the fee,
the amount of assets under management on which
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the fee is based, and the time period covered by
the fee.

(iii) Notice of safeguards. The investment ad-
viser shall notify the administrator on form ADV
that the investment adviser intends to use the
safeguards specified in this subsection.

(G) Pooled investments. Each investment ad-
viser who has custody, as defined in paragraph
(a)(2)(A)(iii), and who does not meet the excep-
tion provided under paragraph (b)(2)(C) shall
comply with each of the following requirements:

(i) Engage an independent party. The invest-
ment adviser shall hire an independent party to
review all fees, expenses, and capital withdrawals
from the pooled accounts.

(ii) Review of fees. The investment adviser shall
send all invoices or receipts to the independent
party, detailing the amount of the fee, expenses,
or capital withdrawal and the method of calcula-
tion so that the independent party can determine
that the payment is in accordance with the agree-
ment governing the pooled investment vehicle
and so that the independent party can forward to
the qualified custodian approval for payment of
an invoice with a copy to the investment adviser.

(iii) Notice of safeguards. The investment ad-
viser shall notify the administrator on form ADV
that the investment adviser intends to use the
safeguards specified in this subsection.

(2) Exceptions.

(A) Shares of mutual funds. With respect to
shares of a mutual fund that is an open-end com-
pany as defined in section 5(a)(1) of the invest-
ment company act of 1940, 15 U.S.C. 80a-5(a)(1),
as adopted by reference in K.A.R. 81-2-1, any in-
vestment adviser may use the mutual fund’s trans-
fer agent in lieu of a qualified custodian for pur-
poses of complying with paragraph (b)(1).

(B) Certain privately offered securities. An in-
vestment adviser shall not be required to comply
with paragraph (b)(1) with respect to securities
that meet the following conditions:

(i) Are acquired from the issuer in a transaction
or chain of transactions not involving any public
offering;

(ii) are uncertificated, with ownership of the se-
curities recorded only on the books of the issuer
or its transfer agent in the name of the client; and

(iii) are transferable only with the prior consent
of the issuer or holders of the outstanding secu-
rities of the issuer.

(C) Limited partnerships subject to annual au-
dit. An investment adviser shall not be required

to comply with paragraph (b)(1) with respect to
the account of a limited partnership, limited lia-
bility company, or other type of pooled invest-
ment vehicle that is subject to audit at least an-
nually and that distributes its audited financial
statements prepared in accordance with GAAP to
all limited partners, members, or other beneficial
owners within 120 days after the end of its fiscal
year. The investment adviser shall notify the ad-
ministrator on form ADV that the investment ad-
viser intends to distribute audited financial
statements.

(D) Registered investment companies. An in-
vestment adviser shall not be required to comply
with paragraph (b)(1) with respect to the account
of an investment company registered under the
investment company act of 1940, 15 U.S.C. 80a-
1 et seq.

(E) Beneficial trusts. An investment adviser
shall not be required to comply with the safe-
keeping requirements of paragraph (b)(1) if the
investment adviser has custody solely because the
investment adviser or an investment adviser rep-
resentative is the trustee for a beneficial trust, if
all of the following conditions are met for each
trust:

(i) The beneficial owner of the trust is a parent,
grandparent, spouse, sibling, child, or grandchild
of the investment adviser representative, includ-
ing “step” relationships.

(ii) The investment adviser provides a written
statement to each beneficial owner of each ac-
count setting forth a description of the require-
ments of paragraph (b)(1) and the reasons why the
investment adviser will not be complying with
those requirements.

(iii) The investment adviser obtains from each
beneficial owner a signed and dated statement ac-
knowledging the receipt of the written statement.

(iv) The investment adviser maintains a copy of
both documents described in paragraphs
(b)(2)(E)(ii) and (iii) until the account is closed or
the investment adviser or investment adviser rep-
resentative is no longer trustee.

(F) Upon written request and for good cause
shown, the requirement to use a qualified custo-
dian may be waived by the administrator. As a
condition of granting a waiver, the investment ad-
viser may be required by the administrator to per-
form the duties of a qualified custodian as speci-
fied in paragraph (b)(1).

(c) Financial reporting requirements for invest-
ment advisers.
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(1) Balance sheet and auditor’s report. Each
registered investment adviser who has custody of
client funds or securities, and each registered in-
vestment adviser who accepts the payment of ad-
visory fees six months or more in advance and in
excess of $500 from any client, shall make and
maintain a balance sheet dated the last day of the
investment adviser’s fiscal year. Each balance
sheet shall meet both of the following
requirements:

(A) The balance sheet shall be audited by an
independent certified public accountant in ac-
cordance with generally accepted auditing
standards.

(B) The balance sheet shall be accompanied by
a report of the independent auditor containing an
unqualified opinion that the balance sheet is a fair
presentation of the investment adviser’s financial
position and is made in conformity with GAAP.

(2) Preparation and filing deadlines. The bal-
ance sheet and report required by this subsection
shall be prepared within 90 days following the end
of the investment adviser’s fiscal year. The invest-
ment adviser shall file the balance sheet and re-
port with the administrator within five days after
a request by the administrator. Failure to file the
balance sheet and report within five days after a
request by the administrator shall constitute
grounds for suspension of registration by emer-
gency order under K.S.A. 17-12a412(f) and
amendments thereto.

(3) Exemptions. An investment adviser shall be
exempt from the requirements of this subsection
if either of the following conditions is met:

(A) The investment adviser qualifies for an ex-
ception from the minimum adjusted net worth
requirements of paragraph (d)(3).

(B) The investment adviser has its principal
place of business in a state other than Kansas, is
properly registered in that state, and satisfies the
financial reporting requirements of that state.

(d) Adjusted net worth requirements.

(1) Positive net worth requirement for invest-
ment advisers. Each investment adviser that is
registered or required to be registered under the
act shall maintain at all times a positive adjusted
net worth.

(2) Minimum adjusted net worth for advisers
with discretionary authority. Each investment ad-
viser that is registered or required to be registered
under the act and that has discretionary authority
over client funds or securities shall maintain at all
times a minimum adjusted net worth of $10,000,

unless the investment adviser is subject to the
greater requirements of paragraph (d)(3).

(3) Minimum adjusted net worth for advisers
with custody. Each investment adviser that is reg-
istered or required to be registered under the act
and that has custody of client funds or securities
shall maintain at all times a minimum adjusted net
worth of $35,000, except the following advisers:

(A) Any investment adviser that has custody
solely because the adviser meets the definition of
custody in paragraph (a)(2)(A)(ii) by having fees
directly deducted from client accounts and that
complies with the safekeeping requirements in
paragraphs (b)(1)(A) through (b)(1)(F) and the
recordkeeping requirements of K.A.R. 81-14-4(c);

(B) any investment adviser that has custody
solely because the adviser meets the definition of
custody in paragraph (a)(2)(A)(iii) and that com-
plies with the safekeeping requirements in para-
graphs (b)(1)(A) through (b)(1)(E) and (b)(1)(G)
and the recordkeeping requirements of K.A.R.
81-14-4(c); and

(C) any investment adviser that has custody
solely because the adviser is trustee for a benefi-
cial trust, if the trust meets the conditions in par-
agraph (b)(2)(E).

(4) Notification. Each investment adviser reg-
istered or required to be registered under the act
shall, by the close of business on the next business
day, notify the administrator if the investment ad-
viser’s adjusted net worth is less than the mini-
mum required by this subsection. After transmit-
ting the notice, each investment adviser shall, by
the close of business on the next business day, file
areport with the administrator of its financial con-
dition, including the following:

(A) A trial balance of all ledger accounts;

(B) a statement of all client funds or securities
that are not segregated;

(C) a computation of the aggregate amount of
client ledger debit balances; and

(D) a statement indicating the number of client
accounts.

(5) Appraisals. A current appraisal may be re-
quired by the administrator to be submitted in
order to establish the worth of any asset.

(6) Exception for out-of-state advisers. If an in-
vestment adviser has its principal place of business
in a state other than Kansas and is properly reg-
istered in that state, the investment adviser shall
be required to maintain only the minimum capital
required by the state in which the investment ad-
viser maintains its principal place of business.
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(e) Surety bond. Every investment adviser reg-
istered or required to be registered under the act
that has custody or discretionary authority over
client funds or securities shall be bonded for at
least $35,000. The bond shall be in a form ac-
ceptable to the administrator from a bonding
company qualified to do business in Kansas, and
the bond shall be subject to the claims of all clients
of the investment adviser, regardless of each cli-
ent’s state of residence.

(1) Additional bond requirement. If an invest-
ment adviser does not meet the minimum ad-
justed net worth requirement of paragraphs (d)(2)
and (d)(3), the investment adviser shall also be
bonded for the amount of the net worth defi-
ciency rounded up to the nearest $5,000.

(2) Exemptions. Each investment adviser shall
be exempt from the requirements of this subsec-
tion if the adviser meets at least one of the follow-
ing requirements:

(A) Maintains a minimum adjusted net worth
that exceeds the requirements of subsection (d)
by at least $35,000;

(B) qualifies for an exception from the mini-
mum adjusted net worth requirements of para-
graph (d)(3) and does not have discretionary au-
thority; or

(C) has its principal place of business in a state
other than Kansas, is properly registered in that
state, and satisfies the bonding requirements of
that state. (Authorized by K.S.A. 17-12a605(a);
implementing K.S.A. 17-12a411; effective Aug.
18, 2006; amended Aug. 15, 2008.)

81-14-10. Operational requirements for
investment advisers; supervisory procedures;
brochure delivery. (a) Supervision of invest-
ment adviser representatives and employees.

(1) Annual review. Each investment adviser
shall conduct a review, at least annually, of the
businesses in which the adviser engages, which
shall be reasonably designed to assist in detecting
and preventing violations of and achieving com-
pliance with the act, these regulations, and other
applicable laws and regulations.

(2) Supervisory procedures. Each investment
adviser shall establish and maintain supervisory
procedures that shall be reasonably designed to
assist in detecting and preventing violations of and
achieving compliance with the act, these regula-
tions, and other applicable laws, regulations, and
rules of self-regulatory organizations. In deter-
mining whether the supervisory procedures are

reasonably designed, factors including the follow-
ing may be considered by the administrator:

(A) The firm’s size;

(B) the organizational structure;

(C) the scope of business activities;

(D) the number and location of the offices;

(E) the nature and complexity of products and
services offered;

(F) the volume of business done;

(G) the number of investment adviser repre-
sentatives assigned to a location;

(H) the specification of the office as a non-
branch location; and

(I) the disciplinary history of the registered in-
vestment adviser representatives.

(3) Supervision of non-branch offices. The pro-
cedures established and the reviews conducted
shall provide sufficient supervision at remote of-
fices to ensure compliance with applicable secu-
rities laws and regulations. Based on the factors
specified in paragraph (a)(2), certain non-branch
offices may require more frequent reviews or
more stringent supervision.

(4) Failure to supervise. If an investment ad-
viser fails to comply with this subsection, the in-
vestment adviser shall be deemed to have “failed
to reasonably supervise” its investment adviser
representatives under K.S.A. 17-12a412(d)(9),
and amendments thereto.

(b) Brochure delivery requirements.

(1) Definitions. For purposes of this subsection,
the following definitions shall apply:

(A) “Current brochure” and “current brochure
supplement” mean the most recent versions of the
brochure or brochure supplements, including all
sticker amendments.

(B) “Entering into,” in reference to an invest-
ment advisory contract, shall not include an ex-
tension or renewal unless the extension or renewal
involves a material change to the contract.

(C) “Sponsor” of a wrap fee program means an
investment adviser that is compensated under a
wrap fee program for sponsoring, organizing, or
administering the program, or for selecting or
providing advice to clients regarding the selection
of other investment advisers in the program.

(D) “Wrap fee program” means an advisory
program under which one or more specified fees,
not based directly upon transactions in a client’s
account, are charged for investment advisory serv-
ices and the execution of client transactions. The
investment advisory services may include portfolio
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management or advice concerning the selection
of other investment advisers.

(2) General requirements. Unless otherwise
provided in this subsection, each investment ad-
viser registered or required to be registered under
the act shall provide to each client and prospective
client a firm brochure and one or more supple-
ments as required by this subsection. The bro-
chure and supplements shall contain all informa-
tion required by part 2 of form ADV and any other
relevant information that the administrator may
require.

(3) Offer and delivery requirements.

(A) Each investment adviser shall deliver a cur-
rent firm brochure to each client or prospective
client. Each investment adviser shall also deliver
current brochure supplements for each invest-
ment adviser representative who will provide ad-
visory services to the client. For purposes of this
subsection, an investment adviser representative
shall be deemed to provide advisory services to a
client if the investment adviser representative
does any of the following:

(i) Regularly communicates investment advice
to the client;

(ii) formulates investment advice for assets of
the client;

(iii) makes discretionary investment decisions
for assets of the client; or

(iv) sells investment advisory services or solicits,
offers, or negotiates for the sale of investment ad-
visory services.

(B) The documents required in paragraph
(b)(3)(A) shall be delivered to the client at least
48 hours before entering into any investment ad-
visory contract with the client or prospective cli-
ent, or at the time of entering into a contract if
the advisory client has a right to terminate the
contract without penalty within five business days
after entering into the contract.

(C) An investment adviser shall, at least once a
year and without charge, deliver or offer in writing
to deliver to each of its clients the current bro-
chure and any current brochure supplements re-
quired by this subsection. If a client accepts the
written offer, the investment adviser shall send
the current brochure and supplements to that cli-
ent within seven days after the investment adviser
is notified of the acceptance.

(4) Delivery to limited partners. If the invest-
ment adviser is the general partner of a limited
partnership, the manager of a limited liability
company, or the trustee of a trust, then for pur-

poses of this subsection the investment adviser
shall treat each of the partnership’s limited part-
ners, the company’s members, or the trust’s ben-
eficial owners as a client. For purposes of this sub-
section, a limited liability partnership or limited
liability limited partnership shall be deemed to be
a limited partnership.

(5) Wrap fee program brochures.

(A) If the investment adviser is a sponsor of a
wrap fee program, then the brochure required to
be delivered to a client or prospective client of the
wrap fee program shall be a wrap fee brochure
containing all information required by form ADV.
Any additional information in a wrap fee brochure
shall be limited to information applicable to wrap
fee programs that the investment adviser
Sponsors.

(B) The investment adviser shall not be re-
quired to offer or deliver a wrap fee brochure to
the client or prospective client of the wrap fee
program if another sponsor of the wrap fee pro-
gram offers or delivers a wrap fee program bro-
chure containing all the information that the in-
vestment adviser’s wrap fee program brochure is
required to contain.

(C) A wrap fee brochure shall not take the place
of any brochure supplements that the investment
adviser is required to deliver under paragraph
(b)(3)(A).

(6) Delivery of updates and amendments. The
investment adviser shall amend its brochure and
any brochure supplements and deliver the amend-
ments to clients promptly if information contained
in the brochure or brochure supplements be-
comes materially inaccurate. The investment ad-
viser shall follow the updating and delivery in-
structions for part 2 of form ADV. An amendment
shall be considered to be delivered promptly if the
amendment is delivered within 30 days of the
event that requires the filing of the amendment.

(7) Multiple brochures. If an investment advi-
ser renders substantially different types of invest-
ment advisory services to different clients, the in-
vestment adviser may provide them with different
brochures, if each client receives all applicable in-
formation about services and fees. The brochure
delivered to a client may omit any information re-
quired by part 2 of form ADV if this information
is applicable only to a type of investment advisory
service or fee that is not rendered or charged, or
proposed to be rendered or charged, to that client
or prospective client.

(8) Other disclosure obligations. Nothing in this
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subsection shall relieve any investment adviser
from any obligation to disclose any information to
its advisory clients or prospective advisory clients
pursuant to any state or federal law. (Authorized
by K.S.A. 2005 Supp. 17-12a411(g) and 17-
12a605(a); implementing K.S.A. 2005 Supp. 17-
12a411(g) and 17-12a412(d)(9), as amended by L.
2006, Ch. 47, § 6; effective Aug. 18, 2006.)

Articles 15 to 19.—RESERVED

KANSAS LAND SALES PRACTICES ACT

Article 20.—GENERAL PURPOSE
AND APPLICABILITY

81-20-1. General purpose. (A) It is rec-
ognized that the purpose of the securities com-
missioner of Kansas in implementing the provi-
sions of the Kansas uniform land sales practices
act is to encourage the healthy economic growth
of Kansas with particular emphasis on the devel-
opment and sale within this state of real estate
within or without the state and in so doing provide
reasonable protection for those citizens and resi-
dents of Kansas who wish to live and invest in this
and other states throughout this country and else-
where. To this end every effort shall be made to
promote the highest ethical standards in the state
of Kansas and in the land development industry;
make available to prospective purchasers full and
fair disclosures concerning subdivisions within or
without this state and to relentlessly pursue, ex-
pose, and prosecute those who violate the Kansas
law.

(B) In keeping with the general purpose of the
act and where authorized by statute, the commis-
sioner shall be entitled to exercise his discretion
to accept or reject a substitute or different means
of meeting a specific requirement set forth in
these regulations. Any applicant or registrant re-
questing that a substitute or different means of
meeting a specific requirement be accepted must
submit such a request in writing detailing the rea-
sons and justification as to why the substitute
means should be accepted. (Authorized by K.S.A.
58-3310 (a); effective, E-70-34, July 16, 1970; ef-
fective Jan. 1, 1971; amended, E-77-40, Aug. 12,
1976; amended Feb. 15, 1977.)

81-20-2. Applicability. Except in the case
of an exemption as provided by K.S.A. 58-3303
and any amendments thereto: (a) No person may
in this state offer or dispose of any interest in sub-

divided lands located within or without this state
to a Kansas resident prior to the time the subdi-
vided lands are registered in accordance with the
provisions of the act, and;

(b) No person may, within this state, offer or
dispose of any interest in subdivided lands located
inside or outside this state to a Kansas resident
unless a currently effective Kansas public offering
statement is delivered to the purchaser and the
purchaser afforded a reasonable opportunity to
examine the public offering statement, and the
purchaser has properly acknowledged receipt of
the offering statement, which receipt is contained
in the public offering statement. (Authorized by
K.S.A. 58-3310(a); effective, E-70-34, July 16,
1970; effective Jan. 1, 1971; amended Jan. 1, 1972;
amended, E-77-40, Aug. 12, 1976; amended Feb.
15, 1977.)

Article 21.—DEFINITION OF TERMS

81-21-1. Definitions. As used in these
rules and regulations, and in the forms, instruc-
tions and orders of the securities commissioner,
the following meanings shall apply, along with
those which may hereinafter appear, to the extent
that they are not inconsistent with the definitions
provided by K.S.A. 58-3301 and any amendments
thereto or unless context otherwise requires: (a)
“Act” means the uniform land sales practices act
of Kansas; found in chapter 58, article 33, Kansas
Statutes Annotated, enacted on July 1, 1967.

(b) “Commissioner” means the securities com-
missioner of Kansas, as provided in K.S.A. 58-
3302.

(c) “Application for registration” means the
form prescribed by the commissioner for filing in
connection with a registration statement of sub-
divided lands.

(d) “Registration statement” denotes the appli-
cation for registration in the required form with
supporting data, documents, requisite fee, and ad-
vertising material.

(e) “Application for consolidating registrations”
means the form prescribed by the commissioner
for consolidating a subsequent registration with
any earlier currently effective registration, offer-
ing subdivided lands for disposition under a com-
mon promotional plan.

(f) “Public offering statement” denotes the doc-
ument containing full disclosure of the subdivided
lands registered which is to be used in conjunction
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with the offer and disposition of the subdivided
lands.

(g) “Advertising” shall include, but not be lim-
ited to, any public announcement such as the pub-
lic offering statement or any other printed or
broadcast notices used to arouse a desire to pur-
chase subdivided lands.

(h) “Person” means an individual, corporation,
government, or governmental subdivision or
agency, business trust, estate, trust, partnership,
unincorporated association, two (2) or more of any
of the foregoing having a joint or common inter-
est, or any other legal or commercial entity.

(i) “Applicant” denotes the subdivider or any
person executing the application.

(j) “Registrant” denotes an applicant for whom
a registration statement has been declared effec-
tive in Kansas.

(k) “Officer” denotes the president, vice-pres-
ident, secretary, and treasurer of a corporation or
applicant.

(1) “THUD” denotes the federal department of
housing and urban development.

(m) “Receipt of offering statement” denotes a
receipt attached to the public offering statement,
signed by the purchaser acknowledging the con-
ditions whereby the contract he has signed may
be voided by him.

(n) “Letter of deficiency” denotes a letter from
the commissioner informing an applicant of ad-
ditional information necessary to clarify or correct
a registration statement.

(0) “Common promotional plan” shall include,
but not be limited to, any plan of disposition
whereby 50 or more lots, parcels or units whether
contiguous or not, are advertised and/or offered
for disposition by a registrant or its agents pur-
suant to advertising which does not differentiate
or distinguish the ownership of the lots so offered
and constitutes prima facie an offering of all or
any lot, parcel or unit included in the advertising.
(Authorized by K.S.A. 58-3310(a); effective, E-70-
34, July 16, 1970; effective Jan. 1, 1971; amended
Jan. 1, 1972; amended, E-77-40, Aug. 12, 1976;
amended Feb. 15, 1977.)

Article 22.—PROCEDURES FOR
REGISTRATION

81-22-1. Registration policy. (A) A regis-
tration statement required by K.S.A. 58-3305
must be filed with the commissioner in substan-
tially the form and containing the exhibits re-

quired by the application (form K-20). Copies of
the application, the act and its regulations, and
other forms, may be obtained from the commis-
sioner’s office.

(1) Address or deliver all communications and
inquiries to securities commissioner, 4th floor,
state office building, Topeka, Kansas 66612;
phone (area code 913) 296-3307.

(2) The office of the securities commissioner
shall be open for transaction of business between
the hours of 7:50 a.m. and 4:50 p.m. on weekdays.
Legally declared holidays excepted.

(3) Forms required for registration may be ob-
tained upon request without charge. Copies of the
Kansas uniform land sales practices act may also
be obtained for $1 payable in advance.

(B) The registration statement must fully de-
scribe the lands to be offered and be entirely com-
plete as to form of information required for all
lands sought to be registered. The applicant shall
make specific statements of facts both as to the
supporting documents required in the application,
and the conclusions to be drawn therefrom. Each
statement shall constitute the exhibit and precede
the supporting documents which are required.

(C) The registration statement shall be se-
curely fastened at the top (loose leaf rings not ac-
cepted), printed on one side of page only, shall be
indexed and assembled in the order prescribed by
paragraph 9 of the application (form K-20). Each
exhibit shall be identified by affixing a tab on the
right hand side of the cover sheet of the exhibit
and marking the tab with the proper exhibit des-
ignation. Advertising material and plats or maps
that are too bulky and not adaptable to binding
may be submitted in a separate folder.

(D) A registration statement shall not be ac-
cepted and will be returned to the applicant if it
is not in “proper form.” “Proper form” means: A
registration statement containing all required ex-
hibits complete as to form, assembled in the re-
quired manner as prescribed pursuant to K-20
and the proper registration fee paid.

(E) Upon receipt of a registration statement in
“proper form” the commissioner within five (5)
business days shall issue a notice of filing to the
applicant. Within ninety (90) days from the date
of the notice of filing, the commissioner shall en-
ter his order granting or denying the registration.
(However, see rule 81-24-2, standards for ap-
proval, for extensions of this time.) (Authorized by
K.S.A. 58-3310(a); effective, E-70-34, ]uly 16,
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1970; effective Jan. 1, 1971; amended Jan. 1,
1972.)

81-22-2. Consolidated registration pro-
cedure. (A) The consolidated registration appli-
cation is available for use by a registrant who has
a currently effective registration in Kansas encom-
passing an entire subdivision offered under a com-
mon promotional plan.

(B) Where applicable, the consolidated regis-
tration statement may be used to obtain effective
registration of additional increments of
$2,500,000 within the currently registered sub-
division.

(C) The consolidated registration shall be pre-
pared and submitted in the same format as the
initial registration. Where there is no change, the
required documents listed on the application of a
consolidated registration (K-24) may be incorpo-
rated by reference to earlier exhibits filed with the
commissioner.

(D) Upon receipt of a consolidated registration
statement in proper form, the commissioner,
within five (5) business days, shall issue a notice
of filing to the registrant. Within ninety (90) days
from the date of the notice of filing, the commis-
sioner shall enter his order granting or denying
the consolidated registration. (However, see rule
81-24-2, standards for approval, for extensions of
this time.)

(E) Filing fees are to be computed on the same
basis as explained in rule 81-23-1 for an initial reg-
istration. (Authorized by K.S.A. 58-3310(a); effec-
tive, E-70-34, July 16, 1970; effective Jan. 1, 1971,
amended Jan. 1, 1972.)

81-22-3. Amendments to registration
statements. If prior to or during the period of
effectiveness, any statement, document or infor-
mation contained in the registration statement or
the public offering statement becomes inaccurate,
incorrect or misleading, or in the light of changes
in circumstance addendums are necessary in or-
der to present a full disclosure of material facts
affecting the issuer’s business or the offering, or
if the commissioner requests additional data, in-
formation, or verification thereof, the registrant
shall promptly file, and in no event later than
twenty (20) days following such event, occur-
rence, discovery, or notice thereof necessitating
same, a correcting amendment. The correcting
amendment shall be deemed accepted after
twenty (20) days from the date of filing unless the
registrant is otherwise notified. (Authorized by

K.S.A. 58-3310(a); effective, E-70-34, July 16,
1970; effective Jan. 1, 1971.)

Article 23.—FEES, MAXIMUM
REGISTRATION AND FORMS

81-23-1. Fees. All fees must accompany
the registration statement or supplemental
amendment to which they pertain and are payable
by check or money order to the securities com-
missioner in accordance with the following sched-
ule. (Cash remittance is not acceptable.)

(A) Registration fee: $10 plus Y10 of 1 percent
of the maximum aggregate offering price of the
lands to be offered in this state up to $100,000
plus Y20 of 1 percent of the amount in excess of
$100,000 and not exceeding $400,000 plus Y10 of
1 percent of the amount in excess of $400,000
with a maximum fee of $500.

(B) If a registration is withdrawn or rejected
prior to the effectiveness of the registration state-
ment in this state, the commissioner shall refund
all of the fee in excess of $100.

(C) Annual reports: Each annual report shall
be accompanied by a filing fee of $10. (Authorized
by K.S.A. 58-3310(a); effective, E-70-34, July 16,
1970; effective Jan. 1, 1971; amended Jan. 1,
1972.)

81-23-2. Maximum registration. The
maximum aggregate offering price of the subdi-
vided lands to be offered in this state shall not
exceed the sum of $2,500,000 for each registra-
tion. (Authorized by K.S.A. 58-3310(a); effective,
E-70-34, July 16, 1970; effective Jan. 1, 1971;
amended Jan. 1, 1972.)

81-23-3. Forms. The following forms have
been adopted for use. All documents shall be en-
titled as indicated, inserting the form caption in
the heading:

K-20 Application for registration of subdi-
vided lands.

K-21 Consent to service.

K-22 Resolution of board of directors.

K-23  Principal data sheet.

K-24 Application for consolidated
registrations.

K-25 Registrant’s annual report.

K-26 Registrant’s final report.

(Authorized by K.S.A. 58-3310(a); effective, E-70-
34, July 16, 1970; effective Jan. 1, 1971.)
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Article 24.—STANDARDS FOR APPROVAL

81-24-1. Administrative intent. The com-
missioner, without any intent to limit his consid-
eration of determination in reviewing and passing
on a registration statement, shall consider and de-
termine whether the registration statement and
public offering statement make a full and fair dis-
closure or are false and misleading within the in-
tent and meaning of the law. No precise rules to
determine that material is misleading, or that a
plan of sale or development lacks adequate safe-
guards and assurances to prospective purchasers,
can be made which will be applicable in all situ-
ations. In examining the registration statement,
the commissioner shall consider the form, lan-
guage, and content of material and supporting
data and any other available information to ascer-
tain whether the express and implied represen-
tations therein are true and make full and fair dis-
closure. (Authorized by K.S.A. 58-3310(a);
effective, E-70-34, July 16, 1970; effective Jan. 1,
1971.)

81-24-2. Notice of deficiency. If the com-
missioner, after receipt of a registration statement
or a consolidated registration statement in proper
form, determines the statement does not comply
with the provisions of the act he shall notify the
applicant by a “letter of deficiency.” The policy of
the commissioner regarding letters of deficiency
shall be as follows:

(1) All deficiencies must be corrected within
ten (10) days after receipt of the “letter of defi-
ciency.”

(2) If the applicant is unable to correct the de-
ficiency within the 10-day period and does not de-
sire to withdraw his registration statement, he
must, within the 10-day period, consent in writing
to tolling the 90-day examination period until the
deficiency is corrected. In no case may the tolled
period exceed 90 days.

(3) Failure to respond to a letter of deficiency
within 10 days after its receipt will cause the com-
missioner to enter an order rejecting the registra-
tion. (See rule 81-30-1(A).) (Authorized by K.S.A.
58-3310(a); effective, E-70-34, July 16, 1970; ef-
fective Jan. 1, 1971.)

81-24-3. Safeguards and assurances.
The commissioner shall determine whether the
applicant can convey or cause to be conveyed the
interest in subdivided lands offered for disposition
if the purchaser complies with the terms referred

to in the registration statement and in the adver-
tising. Further, the commissioner shall determine
that any improvements or betterments referred to
have reasonable assurance of completion as rep-
resented. The following represents the criteria to
be used in each case:

(A) Mortgages, liens or other encumbrances.
(1) Subdivided lands, or any portion thereof, en-
cumbered by liens, mortgages or other encum-
brances, shall not be accepted for registration and
shall not be offered for disposition to the public
in Kansas: Provided, however, That liens, mort-
gages or other encumbrances shall not be consid-
ered objectionable if adequate release clauses are
contained in the encumbering instrument to rea-
sonably assure the encumbrance will be removed
prior to the time the subdivider promises to de-
liver possession or title, whichever is to be deliv-
ered first. Adequate release clauses are those
which shall provide reasonable protection to the
prospective purchaser and shall include, but shall
not be limited to, the following:

(a) The release of noncontiguous separate lots,
units, or parcels of the same size being offered to
prospective purchasers.

(b) The release clause must have legal efficacy
up to the time of final decree in the event the
mortgage is foreclosed.

(2) In the event the encumbering instrument
does not contain adequate release clauses, as de-
scribed above, the liens or encumbrances shall be
considered objectionable unless adequate re-
serves are maintained in a trust or escrow account.
In determining the provisions of an adequate trust
or escrow account, the commissioner shall be
guided by the facts and circumstances of each in-
dividual case: Provided, however, That all trust or
escrow accounts, established pursuant hereto,
shall satisfy the following:

(a) Funds shall be kept and maintained in an
account separate and apart from the owner’s per-
sonal funds.

(b) The account shall be established in a finan-
cial institution doing business in Kansas, or other
state, if the account is approved by the commis-
sioner.

(c) The commissioner will require monthly
statements to be furnished, for new trust or es-
crow accounts, for the first six (6) months; and, in
his discretion, quarterly or semi-annually there-
after.

(d) The escrow or trust agreement shall pro-
vide that the purpose of the agreement is to pro-
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tect the purchaser or prospective purchaser in the
event of default on any lien or mortgage obliga-
tion.

(e) The commissioner shall execute an acknow-
ledgment on the face of each agreement estab-
lished pursuant hereto. This acknowledgment will
serve to indicate approval of the agreement as to
form and content but shall not, in any way, be
construed to make the Kansas securities commis-
sioner a party thereto.

(B) Improvements on or to subdivided lands.
(1) Subdivided lands or any portion thereof, on
which the construction of promised improve-
ments for public use, convenience and necessity
have not been completed, shall not be registered
for disposition: Provided, however, That incom-
pleted improvements shall not constitute an ob-
jection if completion of such improvements is as-
sured by substantial completion, bonds or similar
undertaking posted with a public authority and ac-
ceptable to the commissioner, as set out in rule
81-24-3C or adequate reserves established and
maintained in a trust or escrow account. In deter-
mining the provisions of an adequate trust or es-
crow account, the commissioner shall be guided
by the facts and circumstances of each individual
case: Provided, however, That all trust or escrow
accounts established pursuant hereto, shall satisfy
the following:

(a) Funds shall be kept and maintained in an
account separate and apart from the owner’s per-
sonal funds.

(b) The account shall be established in a finan-
cial institution doing business in Kansas, or other
state, if the account is approved by the commis-
sioner.

(c) The commissioner will require monthly
statements to be furnished, for new trust or es-
crow accounts, for the first six (6) months; and, in
his discretion, quarterly or semi-annually there-
after.

(d) The escrow or trust agreement shall pro-
vide that the purpose of the agreement is to pro-
tect the purchaser or prospective purchaser in the
event that the owner fails to complete the con-
struction of promised improvements or to satisfy
any obligations or liens encumbering the pur-
chaser’s title by reason of such construction.

(e) The commissioner shall execute an acknow-
ledgment on the face of each agreement, estab-
lished pursuant hereto. This acknowledgment will
serve to indicate approval of the agreement as to
form and content, but shall not, in any way, be

construed to make the Kansas securities commis-
sioner a party thereto.

(2) Subdivided lands, or any portion thereof,
on which the construction of promised improve-
ments, not comprehended above, is represented
or implied and the improvements have not been
completed, shall not be registered for disposition
to the public: Provided, however, That uncom-
pleted improvements, comprehended herein,
shall not constitute an objection if the completion
is assured by:

(a) Adequate plan of development with self-
imposed trust or escrow account, said plan being
acceptable to the commissioner, and such account
being subject to the commissioner’s verification,
through its staff or otherwise, at such times as it
may designate.

(b) In the event of the failure of the owner to
establish an adequate plan of development or to
adhere to such plan once established, the com-
missioner may require the establishment of an es-
crow or trust account, as described above.

(C) Form of performance bonds. The commis-
sioner may, at his discretion, accept surety bonds,
personal bonds or any other financial security
which it deems adequate in insuring that plan of
development has adequate safeguards and assur-
ances. In determining the security required, the
commissioner shall examine the status improve-
ments, the overall cost of improvements, the
terms of purchasers’ contracts, the financial con-
dition of the subdivider, and such other data as it
may deem necessary. The commissioner may also
consider whatever financial security has been
posted with other governmental authorities in
making its determination. (Authorized by K.S.A.
58-3310(a); effective, E-70-34, July 16, 1970; ef-
fective Jan. 1, 1971.)

Article 25.—PUBLIC
OFFERING STATEMENTS

81-25-1. Policy. In order to effectuate a
full disclosure of the material facts, a copy of the
proposed form of public offering statement for
use in conjunction with the offering and disposi-
tion of subdivided lands shall included as exhibit
9E of the applicant’s registration statement. An
additional copy of the proposed public offering
statement shall be loosely inserted in the registra-
tion statement.

(A) The public offering statement may be
printed, mimeographed, lithographed, or type-
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written, or prepared by any similar process in
clearly legible copies. If printed, it shall be set in
roman type with at least 10-point, modern type,
(except that financial statements and other statis-
tical or tabular matter may be set in Roman type
as small as 8-point). All type shall be leaded at
least 2-points.

(B) No portion of the public offering statement
may be underscored, italicized, or printed in large
or heavier or different color type than the re-
mainder of the statement, unless the commis-
sioner so orders, in order to assure the full and
fair disclosure of pertinent information to pro-
spective purchasers.

(C) The public offering statement shall be filed
on good quality, unglazed white paper, not ex-
ceeding 8% by 14 inches in size insofar as is
practicable.

(D) The commissioner may require to have set
forth on the cover page of the public offering
statement all unusual and material circumstances
or features affecting the subdivided lands wherein
it is deemed necessary to disclose such informa-
tion. (Authorized by K.S.A. 58-3310(a); effective,
E-70-34, July 16, 1970; effective Jan. 1, 1971.)

81-25-2. Content of public offering state-
ment. (A) The public offering statement shall dis-
close fully and accurately the physical character-
istics of the subdivided lands included in the
registration statement and shall make known to
prospective purchasers all unusual and material
circumstances or features affecting the subdivided
lands, as well as fully and fairly disclosing to pro-
spective purchasers the subdividers promotional
plan.

(B) The proposed public offering statement
shall be submitted in substantially the form pre-
scribed in rule 81-25-4.

(C) The information contained in the public of-
fering statement shall be set forth under the ap-
propriate captions or headings and shall be di-
vided into reasonably short paragraphs or
sections. (Authorized by K.S.A. 58-3310(a); effec-
tive, E-70-34, July 16, 1970; effective Jan. 1,
1971.)

81-25-3. Use of the public offering state-
ment. (A) The public offering statement shall not
be used for any promotional purposes prior to the
registration of the subdivided lands. The commis-
sioner in his discretion shall issue an order regis-
tering subdivided lands described in the registra-

tion statement, designating the form and content
of the public offering statement and authorize its
distribution in conjunction with the offering of
subdivided lands described in the application. No
person shall advertise or represent that the secu-
rities commissioner has appr()ved or recommends
the subdivided lands.

(B) Upon the effectiveness of a registration
statement the public offering statement as regis-
tered must be delivered to all purchasers in ac-
cordance with rule 81-20-2. Failure to deliver the
public offering statement in accordance with the
act and these regulations shall be deemed a
violation.

(C) No change in the substance of the pro-
motional plan or plan of disposition for develop-
ment of the subdivision may be made after the
public offering statement has been accepted and
the subdivided land registered without notifica-
tion to and approval by the commissioner as pro-
vided by rule 81-22-3 and unless where appropri-
ate, amendments to the registration statement
and the public offering statement are made. A
public offering statement is not current unless all
amendments are incorporated.

(D) One (1) copy of the public offering state-
ment, as registered, that is in the form in which it
is to be distributed to the public in conjunction
with the offering and disposition of the registered
subdivided lands shall be furnished to the com-
missioner by the registrant for filing with the ef-
fective registration statement. (Authorized by
K.S.A. 58-3310(a); effective, E-70-34, July 16,
1970; effective Jan. 1, 1971.)

81-25-4. Form of public offering state-
ment. The public offering statement for an offer-
ing of interstate lands in Kansas shall contain the
information hereinafter specified, together with
any additional data as the commissioner may
require:

PUBLIC OFFERING STATEMENT

OF
EAST & WEST LAND COMPANY, INC.

(A State Corporation)
(Principal Address)

This Public Offering Statement Is For Information Purposes
Only. The Subdivider Is Responsible for the Accuracy and
Completeness of This Statement.

Homesites and Business-Use Properties located at:

(City) (State)
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Per Unit Price (1)

Units Minimum Maximum
Give approximate size of offered lots and

their intended use.................... $0.00 $0.00
Ex: One-half acre homesites............. 0.00 0.00
Aggregate Price of Units offered in Kansas. ...... $000,000.00

(1) A sales agreement with (name of Kansas Registered Bro-
ker or Sales Agent) provides that __% of the offering price
will be paid as commissions incidental the marketing of this
offering.

This Subdivided Land Is Offered for Sale to Bona Fide Res-
idents of the State of Kansas Under a Permit Granted by the
Securities Commissioner of Kansas. This Permit Does Not
Constitute a Recommendation or Endorsement as the Secu-
rities Commissioner Has Neither Approved or Disapproved
the Merits of This Offering.

Effective Date:

TABLE OF CONTENTS
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Special Note: The Securities Commissioner Strongly Recom-
mends That You See the Property Offered Herein Before
Buying.

THE PUBLIC OFFERING STATEMENT

Required Information

(I) Introductory statement. Set forth in a concise statement
a summary of the subdivisions history, the subdividers expe-
rience, and a brief statement of the subdividers objectives in
developing the subdivision, including the promotional plan.

(IT) Terms of the offering. Information regarding the follow-
ing is required: (A) The sales range in price of each type of
unit or parcel of land offered.

(B) Methods by which land may be purchased including
minimum down payment, minimum monthly payments, inter-
est rate, and the right to prepayment or its absence if such is
the case.

(C) Result of failure of purchaser to comply with the terms
of the contract, including provision for refunds.

(D) Responsibility of the subdivider to the purchaser when
full payment of the property is completed, including the evi-
dences of ownership and assurances of marketable title given
the purchaser.

(E) Safeguards and assurances. (1) Summarize the terms of
protective release clauses on the subdivision and how the sub-
divider proposes to obtain release of the blanket encumbrance.

(2) If there is no provision for release, describe the legal
steps taken to protect the purchaser in the event the subdivider
defaults on the blanket encumbrance.

(3) State the disposition which will be made of earnest
money deposits received from purchasers and the steps to be
taken to protect the buyer in the event the subdivider does not

erform his obligations under the contract.

(F) Who is responsible for paying for recording fees, reve-
nue stamps, title insurance, and other closing costs of the
offering?

(G) Exchange privilege provided by the subdivider, if any.

(H) Resale market, if any, provided by the subdivider.

(ITT) Offered property. Disclosure in the detail necessary is
required for the following: (A) The total number of each type
of lots offered including their approximate general dimensions
and/or square footage.

(B) A statement setting forth the use or uses for which the
property is offered and whether or not the subdivision has been
platted and all lots have been staked or marked.

(C) A general description of the land offered, its location,
its distance in miles by road from principal surrounding cities,
the approximate size of surrounding cities, and the prevailing
climate for the area.

(D) The physical terrain of the subdivision including all un-
usual material features of the lands offered and of surrounding
influences that could affect lands such as drainage, flood con-
trol, soil content which would require special foundation work,
and earth work and fill to provide ingress and egress, etc.

(E) Existing improvements on the subdivision, including
number of private dwellings, and community facilities as of the
date of filing.

(F) Proposed improvements including their projected costs,
estimated date of completion, and assurances the subdivider
has provided to insure their completion.

(IV) Improvements, utilities and other services. Full and ac-
curate disclosure in the detail necessary is required for the
following: (A) Roads or streets. (1) A general description of the
completed roads or streets within the subdivision, the respon-
sibility for their maintenance, and their surface.

(2) If they have not been completed, when they will be
built, by whom, whether or not the contract price includes cost
of streets, and who will be responsible for their maintenance.

(3) Include a statement as to performance bonds or other
assurances that the proposed roads will be completed.

(B) Utilities. (1) Electricity and gas. (a) A statement indi-
cating who supplies these utilities to the lot owner at the prop-
erty line, or if they are not available at the property line, the
estimated cost of bringing them to the property.

(b) If natural gas is not available, furnish estimated cost fig-
ures for installing bottled gas units capable of adequately heat-
ing a home on the property and other necessary charges.

(2) Sewage or disposal systems. (a) A statement of who sup-
plies this to the property line of the lot owner, or if not available
at the property line, the estimated cost of bringing them to the
property.

(b) If septic tanks are to be used, state their estimated cost.
Indicate the minimum square footage necessary to comply
with local law and whether or not a permit from local author-
ities is necessary and, if so, its cost to the purchaser.

(3) Water. (a) A statement setting forth the availability, the
source and the method of water supply and whether the supply
will be adequate to serve the anticipated population of the area
when substantially all lots are sold. Is there any assurance of
the reasonableness of the water rates?

(b) State whether the water lines will be extended to the
individual lots. If they are to be extended, state the estimated
schedule for the extension and the assurance of completion. If
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the cost of extension and installations is borne by the pur-
chaser, state the estimated cost.

(c) If the water is to be supplied by individual wells, indicate
their estimated cost, probable depth, and results of any tests
conducted establishing that a sufficient quantity of potable wa-
ter is available.

(d) State whether or not the water has been analyzed by
local health authorities and the results if so tested.

(4) Telephone. (a) State the availability of telephone service
and who supplies it.

(b) State the estimated cost of providing telephone facilities
to the individual lots, including installation costs that must be
borne by the purchaser.

(C) Television reception available to the lots without recep-
tion cost.

(D) Municipal and community facilities. The following fa-
cilities provided to the lot owner, or their absence and any
expense to the lot owner should be fully and accurately dis-
closed, including approximate distances from the subdivisions
and hours of operation, in the detail necessary:

(1) Municipal facilities. (a) Fire protection; (b) Police pro-
tection; (¢) Garbage and trash services; (d) Schools; (e) Public
transportation.

(2) Community facilities. (a) Medical and dental facilities;
(b) Shopping areas; (c¢) Common recreation facilities; (d) Other
recreational activities in the immediate area.

(V) Condition of title, encumbrances, deeds of restriction
zoning. (A) Title. (1) A statement disclosing how and when the
subdivision was acquired by the subdivider.

(2) A statement disclosing the current condition of the title
to the land comprising the subdivision including any outstand-
ing mortgages, liens, or other encumbrances which could affect
the passage of title.

(B) Encumbrances, deeds of restriction, zoning. (1) A sum-
mary of the material terms of any encumbrance upon the sub-
division and the provisions for release clauses of particular
units or lots.

(2) A statement disclosing all material restrictions of record
that could affect a purchasers use of the unit or lot.

(3) A summary of the material terms of any zoning regula-
tions that could affect the purchasers use of the property.

(VI) Taxes and special assessments. (A) Taxes. (1) A state-
ment disclosing the current real estate tax rate for the current
year.

(2) A statement disclosing by whom such taxes are to be
paid.

(B) Special assessments. (1) A statement disclosing any spe-
cial assessments which the purchaser would have to pay on the
property, or their absence.

(2) A statement of any membership fees, assessments, or
dues which a lot owner would have to pay as a condition to
become an owner of a unit or lot in the subdivision.

(VIT) The company. (A) Background. (1) State year in which
the subdivider was organized, its form of organization and the
name of the state in which it is incorporated.

(2) State the location of its principal office and branch of-
fices in Kansas, if any.

(3) Give a brief summary of the history of the registrant’s
business including previous subdivision experience.

(B) Officers. (1) List the principal officers and the directors
of the registrant and their principal occupations for the past
five years.

(C) Stockholdings and capital structure.

(VII) Pending legal proceedings. Only those which may af-

fect the ability of the subdivider to perform in accordance with
the offering need be stated.

(IX) Exhibits. (A) Overall map.

(B) A representative unit map.

(C) Schedule of prices and payments.

(X) Financial statements. A certified balance sheet and in-
come and expense statement of the subdivider as of the end
of its last fiscal year, together with an unaudited balance sheet
and income and expense statement for the last quarterly period
preceding the date of the application. In lieu of the unaudited
statements the subdivider’s certification that his financial con-
dition has not suffered a material adverse change since the
audited fiscal report will be acceptable. Such information for
parent, subsidiary, or affiliated companies should be supplied
where necessary to determine the financial structure of the
subdivider.

Proposed Amendment Covering Purchasers Receipt Con-
tained in 81-25-4

RECEIPT OF OFFERING STATEMENT

The undersigned hereby acknowledges receipt of copy of
the above and foregoing offering statement.

(Name)
Date:

(Address)

NOTICE TO PROSPECTIVE PURCHASER

In the Event You Elect to Purchase, You Have the Option
to Void Any Contract or Agreement if You Do Not Receive a
Kansas Public Offering Statement, in Advance of, or at the
Time of Your Signing the Contract or Agreement and Also You
Have the Option to Revoke the Contract Within Forty-Eight
(48) Hours After Signing the Contract or Agreement if You
Did Not Receive the Public Offering Statement at Least Forty-
Eight (48) Hours Before Signing the Contract or Agreement.

I hereby acknowledge that I have read and understand the
above provisions:

(Name)
Date:

I Hereby Certify That This Receipt Shall Be Kept by the
Subdivider at His Principal Place of Business in the State of
Kansas or the State Wherein the Subdivision Is Offered for
Three (3) Years from the Above Date or the Term of the Con-
tract, Whichever Is Longer.

(Address)

Subdivider’s Agent

(Authorized by K.S.A. 58-3310(a); effective, E-70-
34, July 16, 1970; effective Jan. 1, 1971; amended
Jan. 1, 1972.)

Article 26.—CONTRACTS, DEEDS
AND TITLE

81-26-1. Contracts. (A) The proposed
form of preliminary binder or deposit receipt, if
used, and the proposed contract to be used by the
subdivider shall be filed with the commissioner as
exhibit 9 (S-1) and (S-2) of the registration state-
ment. The contract or other legal instrument used
to convey subdivided lands shall conform to the
following standards:
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(1) The contract or instrument shall contain an
adequate description of the property sold, which
description shall refer and conform to any filed
map; said description shall specifically and clearly
enumerate and designate the lot or lots or other
portions of the subdivision by lot and block num-
ber or in such a manner as will clearly and un-
mistakably describe the exact property being sold.

(2) The contract or instrument shall contain
provisions by which the subdivider undertakes to
provide all commitments and improvements men-
tioned, described or otherwise referred to in any
of the subdivider’s advertising.

(3) The contract or instrument should be pre-
pared in recordable form.

(4) The contract or instrument, where not oth-
erwise expressly provided by law, must provide for
minimum grace periods before default or cancel-
lation as follows:

(a) If less than fifty percent (50%) of the prin-
cipal amount of the purchase price has been paid
at least sixty (60) days before default or cancel-
lation.

(b) If more than fifty percent (50%) of the
principal amount of the purchase price has been
paid at least one hundred and fifty (150) days be-
fore default or cancellation.

(c) These provisions shall not prohibit the ac-
cumulation of interest for the period of time the
contract may be in default, nor preclude cancel-
lation thereof if the agreement is not brought cur-
rent after any such default.

At least fourteen (14) days before the expiration
of said grace period, the subdivider shall notify the
purchaser in writing, by certified or registered
mail of the amount then due under the contract
and the exact expiration date of the grace period.
A purchaser shall not be deemed in default in the
payment of any installment due under the con-
tract unless and until such notice shall have been
given.

(5) The contract or instrument should contain
a statement notifying the purchaser that if he did
not receive a copy of the public offering statement
more than forty-eight (48) hours in advance of the
time he signed the contract, then he has the power
to revoke the contract within forty-eight (48)
hours of the signing of the contract.

(6) The contract or instrument shall provide
for the delivery of a deed containing all warranties
of title and other covenants authorized by the ju-
risdiction in which the subdivision is located.

(B) Refund privileges. Any contract or instru-

ment employed in the disposition of subdivided
lands that contains a provision for the uncondi-
tional refunding of the purchase price in whole or
in part beyond thirty (30) days from the date of
the first payment by a purchaser, shall be disap-
proved and not permitted to be employed in the
disposition of subdivided lands unless: (1) Provi-
sions have been made with the commissioner for
the depositing of any monies received from pro-
spective purchasers by the seller in a neutral es-
crow or trust account, in trust for such purchaser
for the entire period during which such funds are
subject to being returned to the purchaser, or (2)
other satisfactory assurances approved by the
commissioner, demonstrating that the registrant
will be in a position to refund in accordance with
the terms of the agreement. (Authorized by K.S.A.
58-3310(a); effective, E-70-34, July 16, 1970; ef-
fective Jan. 1, 1971.)

81-26-2. Deeds. (A) The proposed form of
deed to be delivered by the subdivider shall be
filed with the commissioner as exhibit 9 (S-3) of
the registration statement and conform to the fol-
lowing standards:

(1) The deed or instrument must be prepared
in recordable form.

(2) The deed or instrument shall contain all
warranties of title and other covenants authorized
by the jurisdiction in which the subdivision is
located.

(3) The deed or instrument shall contain only
those conditions, reservations and restrictions
running with the land and applying to the partic-
ular property sold as set forth and provided for in
the contract of sale. Where the proposed form of
deed provides for the delivery by the grantor to
the grantee a policy of title insurance relating to
the specific property being conveyed, a certified
copy of the master title policy shall be filed as
exhibit 9-K of the registration statement. (Au-
thorized by K.S.A. 58-3310(a); effective, E-70-34,
July 16, 1970; effective Jan. 1, 1971.)

81-26-3. Title. A statement of the condi-
tion of title to subdivided lands including encum-
brances as of a date within thirty (30) days of the
date of application by a title opinion of an attorney
licensed to practice in the state wherein the lands
are situated, not a salaried employee, officer or
director of the applicant or subdivider; or by evi-
dence of a certified copy of a policy of title insur-
ance or other evidence of title shall be submitted
as exhibit 9-K of the registration statement. (Au-
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thorized by K.S.A. 58-3310(a); effective, E-70-34,
July 16, 1970; effective Jan. 1, 1971.)

Article 27.—ADVERTISING

81-27-1. General policy. (A) The registra-
tion statement shall include as exhibit 9-T all ad-
vertising material other than the public offering
statement.

(B) No offer to sell or convey subdivided lands
by means of advertisement in periodicals, news-
papers, on television or radio, or by direct mail
shall be made unless a copy of such advertisement
has first been filed and accepted by the commis-
sioner. The advertisement shall be accompanied
by a letter signed by the registrant or his duly au-
thorized representative which gives a brief de-
scription of the intended use of each advertise-
ment filed. The advertisement shall be deemed
accepted after twenty (20) days from the date of
filing unless the registrant is otherwise notified.

(C) In reviewing all advertising submitted by
an applicant under the Kansas uniform land sales
practices act, the commissioner shall determine
whether the submitted material makes a full and
fair disclosure or is false and misleading within the
intent and meaning of the law, by examining the
form, language, and content of the material and
supporting data, and any other available informa-
tion to ascertain whether the express and implied
representations therein are true and make full and
fair disclosure. If it does not appear that the said
representations are true and offer full and fair dis-
closure as to all subdivided land to which the filing
relates, no order of registration will be entered and
the commissioner shall take such other action as
may be necessary to discharge his duty.

(D) The willful use of flamboyant or misleading
advertising in the offer or sale of subdivided lands
in Kansas is a violation of the act. (Authorized by
K.S.A. 58-3310(a); effective, E-70-34, July 16, 1970;
effective Jan. 1, 1971; amended Jan. 1, 1972.)

81-27-2. Approval or disapproval. (A)
The commissioner, in evaluating a particular ad-
vertising plan to determine whether it is false or
misleading and failing to make full and adequate
disclosure within the intent of the act, shall con-
sider implied representations to be positive asser-
tions unless the inference is negated elsewhere in
the advertising plan in clear and unmistakable
terms, or unless adequate safeguards have been
provided to reasonably guarantee the occurrence
of the thing inferred.

(B) The following inferences relating to adver-
tising will, without limiting the commissioner’s
considerations, be assumed to have been intended
unless the contrary affirmatively appears in the
particular advertisement considered or other ad-
vertisements of record:

(1) When homesites or building lots are adver-
tised, the inference is that said lots are immedi-
ately available for such purpose without any fur-
ther improvement or development by the
prospective purchaser and that there is an ade-
quate potable water supply available; that the
lands have been approved for installation of septic
tanks or that an adequate sewage disposal system
is installed; that no further major draining, filling,
or subsurface improvement is necessary to con-
struct dwellings, except for reasonable prepara-
tion for construction; that the individual home-
sites or building lots are accessible by automobile
without additional expense to the purchaser over
existing right-of-way; and that no other fact or cir-
cumstance exists to prohibit the use of the lots as
a homesite or building lot.

(2) When title insurance, abstract or attorney’s
opinion is advertised, the inference is that the
seller can and will convey fee simple title, free and
clear of all liens, encumbrances, and defects ex-
cept those which are disclosed in writing to the
prospective purchaser prior to purchase.

(3) When lands are advertised as usable for any
particular purpose other than homesites or build-
ing lots, the inference is that said lots or parcels
are immediately accessible and usable for such
purpose by purchasers without the necessity for
draining, filling, or other improvements prior to
putting the lands to use for such purpose, except
for reasonable preparation for construction, and
that no fact or circumstance exists to prohibit the
immediate use of said lands for such purposes.

(4) When any recreational facility, improve-
ment, accommodation or privilege is advertised,
the inference is that the same is on the lands at
the present time and available without restriction
to the purchasers or lots at no additional expense.

(5) When improvements are advertised, the in-
ference is that the same are completed. (Author-
ized by K.S.A. 58-3310(a); effective, E-70-34, July
16, 1970; effective Jan. 1, 1971.)

Article 28.—EFFECTIVENESS AND
INSPECTIONS

81-28-1. Effectiveness. (A) If the commis-
sioner determines the registration statement and
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supporting data meets the requirements of the act
he shall issue an “order of registration.”

(B) The registrant shall be informed by a for-
mal written notice to that effect addressed to the
registrant at his or its principal office.

(C) The “order of registration” shall not be
construed as an approval of the subdivided lands
filed, or of the advertising included, or of the pub-
lic offering statement. (Authorized by K.S.A. 58-
3310(a); effective, E-70-34, July 16, 1970; effec-
tive Jan. 1, 1971.)

81-28-2. Inspections. (A) The land and
books of every person selling or offering for sale
subdivided lands subject to the provisions of the act
shall be subject to examination by the commis-
sioner, or such other persons as he may desig-nate.

(B) Normally, no order of registration will be
entered until such inspection has been conducted.

(C) The applicant shall pay the actual expenses
of an examiner for travel from Topeka, Kansas, to
the location of the subdivided lands and return,
plus a fee of not to exceed $25 per day, each day
the examiner is absent from his office for the pur-
pose of making said examination. (Authorized by
K.S.A. 58-3310(a); effective, E-70-34, July 16,
1970; effective Jan. 1, 1971; amended, E-77-40,
Aug. 12, 1976; amended Feb. 15, 1977.)

Article 29.—REPORTING
REQUIREMENTS

81-29-1. Annual reports. (A) Every regis-
trant who has an effective registration statement
shall, twelve (12) months after the date of the is-
suance of the order of registration and every
twelve (12) months thereafter, file an annual re-
port with the commissioner (form K-25).

(B) Each report must be submitted within 30
days after the expiration of each twelve (12)
month period and shall be accompanied by a filing
fee of $10. Reports filed after this 30 day period
shall be accompanied by a late filing fee of $15.

(C) Any changes which have taken place dur-
ing the reporting period with respect to informa-
tion furnished in the registration statement which
has not been previously filed with the commis-
sioner in accordance with rule 81-22-3 shall be
included with the annual report.

(D) Where applicable, the information fur-
nished shall reference the appropriate exhibit in
the registration statement and comply with the
statement of fact requirement contained in the
application for registration.

(E) A registrant who has an effective consoli-
dated registration statement may use the anniver-
sary date of the issuance of the order of consoli-
dated registrations in lieu of the anniversary date
of the original registration.

(F) Any registrant who fails to file the annual
report and the required exhibits may be subject
to a revocation of the effectiveness of the regis-
tration statement. (Authorized by K.S.A. 58-
3310(a); effective, E-70-34, July 16, 1970; effec-
tive Jan. 1, 1971; amended Jan. 1, 1972.)

81-29-2. Final report. (A) Every registrant
who has completed the sale of his registered prop-
erty shall file a final report with the commissioner
(form K-26).

(B) Any registrant who fails to file the final re-
port and the exhibit required by that report may
be subject to administrative or judicial action by
the commissioner. (Authorized by K.S.A. 58-
3310(a); effective, E-70-34, July 16, 1970; effec-
tive Jan. 1, 1971.)

Article 30.—ADMINISTRATIVE
PROCEDURE

81-30-1. Administrative procedure. The
following provisions will govern rejection, with-
drawal, cease and desist, or revocation of an ap-
plication, or registration statement, and notice or
order incidental thereto:

(A) Rejection. Application for registration may
be denied by order of the commissioner if the
application is incomplete, in form or content, con-
tains a false or misleading statement as to existing
circumstances, or if the applicant otherwise fails
to comply with any provision of the act or any rule
thereunder.

(1) In the event the applicant fails to comply
with the letter of deficiency explained in rule 81-
24-2 within the period allowed the application will
be deemed incomplete, and an order of rejection
shall be entered accordingly.

(2) The order of rejection shall include findings
of fact and the basis upon which it has been en-
tered and copies of such order will be sent to the
applicant, or persons on whose behalf the offering
is to be made, and to such other person deemed
necessary by the commissioner.

(3) The order of rejection shall not become ef-
fective for twenty (20) days after the date of its
issuance during which time the applicant may pe-
tition for reconsideration. An applicant making
such a request shall be provided an opportunity
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for hearing within fifteen (15) days following writ-
ten receipt therefor.

(4) If no request for hearing is made the order
will become effective twenty (20) days after the
date of its issuance and remain in effect until fur-
ther notice or proceedings by the commissioner.

(B) Withdrawal. Request for withdrawal of a
registration statement may be made prior to or
after the effectiveness of the statement by written
notification. Said request shall be in letter form.
In granting a request for withdrawal the commis-
sioner may enter an order with or without preju-
dice, or prescribe certain conditions or prerequi-
sites to be met in connection therewith.

(1) The entry of such order shall not preclude
the commencement of proceedings for rejection,
cease and desist or revocation as otherwise pro-
vided herein.

(2) An order of withdrawal shall be deemed en-
tered with prejudice unless otherwise specified.

(C) Cease and desist orders. (1) Temporary
cease and desist orders. Proceedings to issue a
temporary cease and desist order may be insti-
tuted by the commissioner if such action is
deemed in the public interest and reasonable
grounds exist that the subject person has violated,
is about to violate, or has failed to comply with any
provision of the act or rule hereunder.

(a) The commissioner shall, whenever possible,
prior to the effectiveness of such order notify the
subject person of the proposal to issue the order.

(b) Within fifteen (15) days of a written request
by any person aggrieved by an order entered pur-
suant thereto, or upon order of the commissioner,
the matter will be set down for hearing to deter-
mine whether or not the order will become per-
manent in which event notice thereof will be sent
to all interested parties.

(¢) If no request for hearing is made the order
shall remain in effect until further notice or pro-
ceedings by the commissioner.

(2) Permanent cease and desist orders. If the
commissioner determines after proper notice and
hearing that a person has committed one of the

violations set forth in K.S.A. 58-3312, he shall issue
an order requiring the person to cease and desist
from the unlawful practice. The issuance of such an
order does not preclude the commissioner from
taking other affirmative action which in his judg-
ment will carry out the purposes of the act.

(D) Revocation. If the commissioner deter-
mines after proper notice and hearing that a reg-
istration statement pending or effective violates
one of the provisions set forth in K.S.A. 58-3313
he shall issue an order or revocation setting forth
written findings of fact. The issuance of such an
order does not preclude the commissioner from
taking other affirmative action which in his judg-
ment will carry out the purposes of the act.

(E) Notice. Notice of any requirement or order
of the commissioner shall be deemed sufficient if
sent by mail, addressed to the applicant, regis-
trant, or licensee at the address designated in the
alpplication or last amendment thereto filed with
the commissioner.

(F) Hearings. The commissioner, a member of
his staff, or other hearing officer designated by
him shall preside at such hearing, conduct the
proceedings, receive and consider the evidence
submitted, whether written or oral, and enter a
decision or order in conformity therewith. The
hearing officer may take judicial notice of general,
technical, or scientific facts within his knowledge,
or with respect to documents filed as a matter of
record with the commissioner. The order shall state
the findings of fact, conclusions of law, and the basis
or justification for the determination thereof. (Au-
thorized by K.S.A. 58-3310(a); effective, E-70-34,
July 16, 1970; effective Jan. 1, 1971.)

Articles 31 to 35.—RESERVED

Article 36.—ECONOMIC DEVELOPMENT
BY CITIES; REVENUE BONDS

81-36-1. (Authorized by K.S.A. 1977 Supp.
12-1744b; effective, E-79-5, Jan. 19, 1978; effec-
tive May 1, 1978; revoked May 1, 1986.)

81-36-2. (Including Appendix) (Authorized
by K.S.A. 1977 Supp. 12-1744b; effective, E-79-
5, Jan. 19, 1978; effective May 1, 1978; revoked
May 1, 1956.)
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